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By The Committee on Governmental Operations and Senator Dunn

A bill to be entitled

_L:1-/

An act relating to administrative hearings
arising from state contract bidding disputes;
adding s. 120.53(5), Florida Statutes;
requiring any agency which enters into certain
contracts to adopt rules which provide to
actual and prospective bidders on such
contracts notice and an opportunity to file a
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which provide that failure to file such protest

11

within a certain time shall constitute a waiver

12

of proceedings, and which provide an
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"' C.

13

opportunity to resolve dispute by mutual
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14

agreement or to enter formal or informal

.. ..

15

administrative proceedings for resolution of

161

dispute; providing an effective date.
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181 Be It Enacted by the Legislature of the State of Florida:
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protest relative to certain agency actions,
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Section

l.

Subsection (5) is added to section 120. 53,

211 Florida Statutes, to read:
221

120. 53

Adoption of rules of procedure and public

231 inspection.-I 24

(5)

Any agency w hich enters into _any contract pursuant

251 to the provisions
of .e_art II of chapter 23, chapter 255,
_
26' chapter 287, or any� the p_rovis ions of chapters 334-349,
271 shall adopt rules relatin_g: to the r:esolution of d_is!)utes

28 I arising from the contract bidding_ J)_r_ocess. _Rules _ado_p_ted in
n: compliance with this subsection shall at least provide that:
30

(a)

The agency shall g_ive to actual and constructive

311 bidders notice of its decision or intended decision concernin9_
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bid solicitations or contract awards, as soon as practicable,

disputed issues of material fact, the agency shall refer the

by postin9 the bid tabulation at the location where the bids

protest to the division for proceedings under s. 120.57(1).

_ e_g_uested,
were o_e_ened� or by certified mail, return receipt r

Section 2.

such notice to include the statement that failure to file a

timely protest shall constitute a waiver of proceed_ i ngs under

*****************************************

this chapter;
(b)

SENATE SUMMARY

Actual or I:lr_c>_Sp"_c_t_i_� bidclers_advers_ ely affected

Requires that state agencies adopt rules which provide to
actual or prospective bidders on state contracts a point
in time for entry into the administrative hearing
process, after which point the opportunity for a hearing
on that particular dispute is waived.

by the a_9_en_c:y decision or intended decision shall file a

pr·otest in writin_9__wi_t_h_in
_
2l_da�_of rece_i_pt of the notice of

101 the agency decision or intended decision;
11

(c)

13

(d)

Failure to file a timely_p_rotest shall constitute

12 a waiver of proceedings under this chapter;
Receipt of a timely protest shall stop the bid

14 solicitation process and the contract award _e_rocess until the

15 dispute is resolved by final agency action, unless the agency
16

head sets forth in writin_9_ particular facts and circumstances

17

which make it necessary to continue the bid solicitation or to

18 award the contract without delay to avoid an immediate and
19 serious dan_9_er to the publ_ic he�h,_safety, or welfare;

20

(e)

An o_e__e_CJ_r_t_unity shall be made available to resolve

21 the dispute__by mutual agreement between the parties within 14
22 days of r_ece _i_pt of a protest;
23

( f)

If the dispute is not resolved by mutual a1reement

24 within 14 days of receipt�f�rotest and if there are no
25 disputed issues of material fact, an informal proceeding shall
26 be conducted in accordance with s. 120. 57 (2) and in accordance
27

with applicabl"__agenc_y rules, provided that the agency shall

28 by rule establish minimum qualifications_f�_r__e_ersons who
29 conduct the s. 120.57(2) proceed_i_ngs; and
30

(g)

If the dispute is not resolved by mutua_l agreement

311 within 14 days of recei_e__t__ of th_e protest and if there are
2
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This act shall take effect July 1, 1980.
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A bill to be entitled
An act relating to state contract b1dd:ng
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procedures; adding s. 120.53(5), Fl'.lnda
Stat.u:es; requ.:..:-:..r.g ce:--:.ai:;, s:.a:e a�e:-:�:.es to

adopt rules for resolution of protest arising
from the contract bidding process prior to
in1tiat1on of formal or informal proceedings
under the Administrative Procedure Act;
.3

providing minimum ::equirements; pro•,id.:.r..g an

..
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effective date.
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Be It Enacted by the Legislature of the State of Florida:

13

Section 1.

I 14

Subsection (S) is added to section 120.53,

151 Florida S::atutes, to read:
120.SJ

16
17

Adoption of rules of procedure and public

inspection.

ill

18

An agency which enters into a contract pursuant to

191 the prov:sions of part II of chaoter 23, chapter _255. chaoter
10

287, or chaoters 334-349,

shall adoot rules specif,i�

,1

pLocedures for the r�solution ')f -��2.!:.§�l s� fr')m th�

22

contract bidding proc�ss.

23

that:

24

�

Such rules shall at least oro�ide

The agency shall provide nqt1ce of its decis1cn er

251 intended decision conce::�ing a bid sol1cita�ion or a cont:-act

Ml award as follows:
17

1.

tor a bid solicitation, notice of a decisi0n or

DI ince�ded decision shall be sent by Uniced Staces �ail or by
�I hand deliver,.
JO

2.

For any other ager.c·1 decision,

r.o-:ice of a de-:::.s:.on

311 or inter.rJ'=d decision shall b� g�en �i���cos:i:19 -::-le bid
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tabulation at the location where the bids were op��ed,

or by

l.

certified United States mail, return rece1:it requested.

If the subject of a orotest is not resol��d by

mutual agreement within 14 dazs of ,eceiot of the formal
written _p_rotest,

and 1f there is no disouted issue of material

The notice reauired by this oaragraoh shall contain the

fact,

following statement:

120. 57(2) a_r1ci aoolicable agency ,ules before a :ierson ·-,,hose

time prescribed in s.

"Failure to file a :iratest within t�e
120.53.l?._L Florida Statutes,

shall

constitute a waiver of proceedings under chapte� _120,

an i:1form2.l oroceeding shall be conducted oursuant t.o s.

qualifications shall have been o:-escribed by rules of the

Florida

a�.

Statutes."

2.

(b)

Anv person who is affected adversely bv the agency

If the subJect of a orotest is not resolved bv

mutual agreement within 14 days of recei:,t of the formal

101 decision or intended decision shall file with the agencz a

101 written !)retest,

11 I notice of protest in writing within 72 hours after the costing

11 I f<1.ct,

121 of the bid tabulation or after receipt of the notice of the

121 oroceedings under s.

131 agency decision or intended decision,

13

and a formal written

14 I orotest withi:-i 10 days after the date he filed the notice of
151 protes1:.

Failure to file a notice of 2rotest or failure to

and if there is a disputed

issue of mate,:cial

the agency shall refer the orotest to the division

Section 2.

120.57(1).

This act shall take ef:ect October l,

www*�*****************ww�wwww*w*********�
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16

17 I proceecli_!':.9:s under chanter 120.

17

SENATE SUMMARY

Requires an agency entering into a contract pursuant to

191 timelv filed, the agencv shall stop the bid solicitation

19

part II of chapter 23, chat)ters 255, 287, or 334-349,
F.S., co establish rules for settling contract bidding
protests prior to the initiation of a formal or an
informal proceeding under the Administrati·.re Procedure

�I orocess or the contract award o,ocess until the subject of the

w

including not:ce of agency'; decision or intended

'11 orotest is resolved bv final agency action,

unless the agency

,1

in writ1nq oa:-ticular facts and circumstances

ll

231 which require the continuance of the bid solicitation process

lJ

.l£.l

Ucon receiot of a notice of orotest which has been

221 head sets :'or-.:!1

HI or t.he contract award orocess without delay to avoid an
251 i:r.med1ate and se,:cious da:-iger to the public health,

safety,

27

18

Act.

Prescribes minimum reauirements for such rules

decision concerning a bid solicitation or a contract
award, the filing of a !)retest of such decision by a
bidder, and the resolution of protests by mutual
agLeement..

24
or

261 ,-,,elfare.
(d)

198l.

14

161 file a formal written protest shall constitute a ·-,,aiver of

181

:or

25
26

The agency,

28! recrJest o� a orotes�r.

on its own

initiative or uoon the

shall orovide an ooportun1ty to

�I :-esol�e ��e orotes� �v ��tual agree�e�t �e��een the oart:es
w1".:�in 1� davs of �ece1�t of a �o:-mal �:-1cten orotest.
JI I
JO

27
28
19
JO
JI
3

COOt�G: Word1 1n .....�•�-type ore deletion, hotn ••"tin9 low, word, vnd•rlincd or• 0ddH1on1.

C001HG: Word, 1n � � typ• or• deletion!. frotn u:i1tin9 low; word, 2!!derlined ore addition,.

0

REVISED: February 14, 1 qS01>1K()i
lli\fl: January 3, 198 __
SEilATE ST/\Fr Ail/\LYSIS /\IID ECO:Wl11C li'lPACT STATEMEiH

1/Y\t._K_olchakian Overstree�

2.

B.ITIR.E.�U

ill\£.L.D.LBEClOR

Ail/\LY.Sl

---

v

3.

Jl�

I.F'l\\.A

�--

SUBJECT:

State Contract Bidding Disputes
I.

A.

G.D.

2. ____

1,\r,

\-1.

A.

Present Situation:

Chapter 120, F.S., the Administrative Procedure Act,
provides the opportunity for an administrative hearing to
persons whose substantial interests are affected by agency
action. The award of state contracts is delayed when
contractors exercise their right to a hearing to protest
an aspect of the bidding process. Chapter 120, F.S., does
not specify the time in which to request administrative
hearings. Inflation in construction costs and delay in
acquiring vital equipment may occur.
Section 120.53 , F.S., providing for adoption of rules of
procedure by agencies, requires each agency to adopt rules
governing its dealings with the public.

Effect of Proposed Changes:

This bill would require that each agency which enters into
any contract under part II of chapter 23 (electronic data
processing), chapter 255 (public property), chapter 287
{DGS), or chapters 334-349 (transportation), F.S., shall
adopt rules providing a point in time after the contractor
receives notice of the agency decision in which to request
an administrative hearing. The point of entry time period
would be 21 days under this bill. After 21 days, the
contractor would be deemed to have waived his right to a
hearing. The opportunity to resolve the dispute by mutual
agreement within 14 days would be provided. Once the
contractor requests a hearing within the 21-day time
period, the general hearing provisions of chapter 120,
F.S., would then apply.
Public:

None

Government:

If delays in the award of state contracts can be minimized,
inflationary cost increases in state procurements may be
avoided. The amount of any such savings to the state
cannot be quantified as it is difficult to foresee the
number or magnitude of future contract bidding disputes.
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ECO NOMIC IMPACT AND FISCAL NOTE:
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III.
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SUMMARY:

B.

II.

J

aITl.Q.!:!

A bill passed by the 1979 Legislature, HB 1580, was vetoed by
the Governor because it provided hearing procedures different
from the general hearing procedures of chapter 120, F.S. The
Governor also objected to limitations on the power of the
courts to issue orders which the bill provided.
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SB 21 5
By Governmenta 1 Opera
tions and Senator
Dunn

AMENDMENTS:
#1 by Governmental Operations:
Requires agencies to give notice to only actual bidders,
and not to p rospective bidders.
#2
by Governmental
.
I

Ope rations:

C hanges the time for filing protests from 21 days after
receipt of notice of the agency decision to 10 days after
agency receipt of notice of protest of the agency decision
which must be filed within 72 hours after receipt of notice
of the agency decision.
#3

by Governmental Operations:

Title amendment for Amendment #1.
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entry o f a fina l .

order, the agency has served, by actual notice or _cer�_ified..��J�,

an administrative complaint which affords reasonable noti�e ..1:�.

the licensee of facts or conduct which warrant the intended

action, and the lic��see has been given an adequate opportunitj
to request a proceeding pursuant to s . 120.57.

When person.a_� ..

- ·
· ···
service cannot be made as aforesaid, or when regi�ter��--·
12

notice is returned undelivered, the agency shal]_ cause a_sh��t 1

l3

simple notice to the licensee to be published for _4 consecutive

14

weeks (4 publication_s _t>eing_sufficient) in_a newspaper . pub :- .....

15
16
17
18
19
20

lished in the county wherein the licensee's last.known ...........

address appears as shown on the records of_the �pa_�d, or,.Jf.nQ

newspaper be published in said county, then said _ notice may _ be
_ .

pub li-shed in a new spap er publ ished in an ad j oining .county : .. _I�
_ .

said address appears in some state, __teC_t"_itory, or country .......

other than this state ,__!_hen said notice ma y be publ ished i ri..

(If amendment is text of another bill, insert:
S1- (77)

5th copy may be removed

Bill No. SB 1047 or Draft No .----SENATE AMENDl'lENT

(Senate Amendment No ...... , continued)
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120.53

Adoption of rules of procedure and public

inspection.-(5)

Any agency which enters into any contract pursuant

to the provisions of part II of chapter 23, chapter 255,
chapter 287 , or any of the provisions of chapters 334-349,
shall adopt rules relating to the resolution of disputes
arising from the contract bidding process.

Rules adopted in

compliance with this subsection shall at least provide that:
(a)

The agency shall give to bidders notice of its

decision or intended decision concerning bid solicitations or
contract awards, as soon as practicable,

by posting the bid

tabulation at the location where the bids were opened, or by
certified mail, return receipt requested, such notice to
include the statement that failure to file a timely protest
shall constitute a waiver of proceedings under this chapter;
(b)

Any bidder who is adversely affected by the agency

decision or intended decision shall file a notice of protest
in writing within 72 hours of receipt of the notice of the

( 1 f amendment is text of another bill, insert:
Sl-(77)
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Failure to file a timely protest shall constitute

Receipt of a timely protest shall stop the bid ....

solicitation process and the contract award process until the
dispute is resolved by final agenci action, unless the agency .
head sets forth in writing particular facts and circumstances..
which make it necessari to continue the bid solicitation or to
award the contract without delay to avoid an immediate and. - ...
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An opportunity shall be made available to resolve..

the dispute by mutual agreement between the parties within 14..
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If the dispute is not resolved by mutual agreement

within 14 dais of receipt of the protest and if there are no

disputed issues of material fact, an informal proceeding sha 11

be conducted in accordance with s. 120.57(2) and in accordance

with applicable agency rules, provided that the agency shall

..

by rule establish minimum gualifications for persons who_ ......
conduct the s. 120.57(2) proceedings; and
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If the dispute is not resolved by mutual agreement.

within 14 dais of receipt of the protest and. if there are......
disputed issues of material fact, the agency shall refer. the ...

protest to the division for proceedings under s, 1 2 0 .5 7 ( 1 ) .· . ...

28

. . ... .... ............ . . . ..... . . . . ... .. .. . . � ... . . .... - . . . ... . ...

29

................................................... - ...........

30

. .

31

.

.

. . . .

.... . . . . ...............................................
'

.. . . . . ... . . . . ... . .... . . . . . . .. ...... . .. .. . ..... . .. .. . . . . ... .

32

.

33

. . .

Sl (a)-74

.

.

. ..

. - .........................................................

. . . . .. .... . . .. . . . .. .

.

. .

.. . . . . .. .

5th copy may be removed

. . . . .

.

.

. .

. ....

SENATE AMENDMENT

.

.

.. .

.

'

. . . . . . .

· , 1·
I\

(:'! lf'j � !Ct Ii (.,'

192-195-4-1

�LC,� .. ,r, <:, .... r� T r 1. 1�--:.1;v'::S

1J,'

I. h

A bill to be entitled
An act relating to state contract bidding
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procedures; adding s. 120.53(5), Florida
Statutes; requiring certain state agencies to

1. 3

5

adopt rules for resolution of protest arising

6

from the contract bidding process prior to

1. 4

initiation of formal or informal proceedings

1. 5

8

under the Administrative Procedure Act;

9

providing minimum requirements; providing an

1.6

effective date.
11
121 Be It Enacted by the Legislature of the State of Florida:

l:enc

13
Section 1.

14

15

Subsection (5) is added to section 120.53,

Florida Statutes, to read:

16

120.53

17

inspection.--

18

( 5)

19

Adoption of rules of procedure and public

An agency which enters into a contract pursuant to

287, or chapters 334-349, shall adopt rules specifying

221 contract biddinq process.
1

Such rules shall at least provide

(a)

The agency shall provide notice of its decision or

intended decision concerninq a bid solicitation or a contract

�

award as follows:
1.

For a bia solicitation, notice of a decision or

�

intended decision shall be sent by United States mail or by

�

hand delivery.

30

31

1.9

1. u
1.12

that:

25
27

l:lus

procedures for the resolution of protests arising from the

21

24

1. 7
1.8

the provisions of part II of chapter 23, chapter 255, chapter

w

23

1. 7

2.

For any other aaency decision, notice of a decision

or intended decision shall be aiven either by postinq the bid
1
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tabulation at the location where the bids were ooened, or by

2

certified United States mail, return receipt renuested.

1. 19

4

The notice reauired hv this paraaraoh shall contain the

1.20

time prescribed in s. 120.53(5), Florida Statutes, shall

1.21

5

6
8

followina statement: "Failure to file a protest within the
constitute a waiver of proceedings under chaoter 120, Florida
Stc1tutes."

Any person who is affected adverselv bv the agency

1.23

notice of protest in writing within 72 hours after the posting

1.24

10

decision or intended decision shall file with the aaency a

12

of the bid tabulation or after receipt of the notice of the

11

13
lJ

15

16

17

18
19

w
21

22
23

(b)

agency decision or intended decision, and a formal written

1. 26

file a formal written protest shall constitute a waiver of

1. 28

protest.

Failure to file a notice of orotest or failure to

proceedings under chapter 120.

Upon receipt of a notice of protest which has been

timely filed, the agency shall stop the bid solicitation
(c)

1.29

1.30
1.31

hec1d sets forth in writing particular facts and circumstances

1. 32

protest is resolved by final agency action, unless the agency

which reauire the continuance of the hid solicitation process

1. 33

immediate and serious danger to the public health, safetv, or

1.34

25

26

,, el f are.

28

reauest of a protestor, shall orovidc an ooportunitv to

30 I
31

1. 27

process or the contract award process until the subject of the

or the contract award process without delay to avoid an

29

1.25

protest within 10 days after the date he filed the notice of

�

77 I

1. 22

(d)

The agencv, on its own initiative or upon the

resolve the protest by mutual agreement between the parties
within 14 days of receipt of a formal written protest.
2
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l.
2

If the subject of a protest is not resolved bv

mutual aqreement within 14 davs of receipt of the formal

l:lus
l. 40

written protest, and if there is no disputed issue of material
4

fact, an informal proceedinq shall be conducted pursuant to s.

l. 41

5

120. 57 ( 2) and aoplicable agencv rules before a person whose

l. 43

6

aualifications shall have been orescribed by rules of the
l.44

agency.
8

2.

If the subject of a protest is not resolved bv

l:lus

mutual agreement within 14 days of receiot of the formal

l. 45

10

written protest, and if there is a disputed issue of material

l. 4 7

11

fact, the agency shall refer the protest to the division for

12

proceedings under s. 120.57(1).

9

13

Section 2.

This act shall take effect October l, 1981.
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II
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3
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*****************************************
SEN/\TE SUMMARY

6

8

Requires an agency entering into a contract pursuant to
part II of chapter 23, chapters 255, 287, or 334-349,
F.S., to establish rules Eor settling contract bidding
protests prior to the initiation of a formal or an
informal proceeding under the Administrative Procedure
Act. Prescribes minimum requirements for such rules
including notice of agency's decision or intended
decision concerning a bid solicitation or a contract
award, the filing of a protest of such decision by a
bidder, and the resolution of protests by mutual
agreement.

9
10
11
12
13
14
15

18
19
20
21
22
23
24
25
26
27
28
29
30
31

4
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A bill to be entitled
An act relating to administrative hearings arising from state
contract bidding disputes; adding s.120.53(5), Florida Statutes;

which provide that failure to file such protest within a certain
time shall constitute a waiver of proceedings, and which provide
an opportunity to resolve dispute by mutual agreement or to enter
formal or informal administrative proceedings for
dispute; providing an effective date.
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Be It Enacted by the Legislature of the State of Florida:
5e1il-S

Section 1.

Subsection (5) is added to section 120.53, Florida Statutes,

to read:
120.53 Adoption of rules of procedure and public inspection.-(5)

Any agency which enters into any contract pursuant to the provisions

of Part II of chapter 23, chapter 255, chapter 287, or any of the provisions
of chapters 334-349, shall adopt rules relating to the resolution of disoutes
arising from the contract bidding process.

Rules adopted in compliance witi1

this subsection shall at least provide that:
(a) The agency shall give to bidders notice of its decision or intended
decision concerning b�d solicitations or contract awards, as soon as practicable, by posting the bid tab�lation at the location where the bids were
opened, or by certified mail, return receipt requested, such notice to include
the statement that failure to file a timely protest shall constitute a waiver
of proceedings under this ch2pter;
(b)

Any bidder 1vho is adv2_rsl'.'7y affected _by the agency decision or

intended decision shall file

2

notice of protest in writing within 72 hours

of receipt of the notice of the agency decision or intended decision and a

C:

fc��al written protest shall be filed with the agency within 10 days of
?gency receipt of the notice of protest of the agency decision or intended
decision;
(c)

Failure to file a timely protest shall constitute a waiver of pro

ceedings under this chapter;
(d) Receipt of a timely protest shall stop the bid solicitation process
and the contract award process until the dispute is resolved by final agency
action, unless the agency head sets forth in writing particular facts and
circumstances which make it necess3ry to continue the bid solicitation or to
award the contract without delay to avoid an immediate and serious danger to
the public health, safety, or welfare;
(e) An opportunity shall be m2de available to resolve the dispute by
mutual agreement between the parties within 14 days of receipt of a protest;
(f)

If the dispute is not resolved by mutual agreement within 14 days

of receipt of the protest and if there are no disputed issues of material
fact, an informal procee�ing shall be conducted in accordance with s.120.57(2)
and in accordance with applicable ager:cy rules, provided that the agency
shall by rule establish minimum qualifications for persons who conduct the
s.120.57(2) proceedings; and
(g)

If the dispute is not resolved by mutual agreement within 14 days

of receipt of the protest and if there are disputed issues of material fact,
the agency shall refer the protest to the division for proceedings under
s.120. 57(1).
Section 2.

This act shall take effect July 1, 1981.

2
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Statutes; requiring certain state agencies to

adopt rules for resolution of protest arising
from the contract bidding p(

ss prior to

�
initiation of formal or i�
al proceedings

under the Administrative� cedure Act;
I'
providing minimum requ �1�nts; providing an

r-;;--;;-

9

effective date.

10

11

�
....�

Be It Enacted by the Legi.,s�ture of the State of Florida:

,

12
13

Section 1.

14

L... --r
/.J
0-

Sub?e-:tion (5) is added to section 120.53,

151 Florida Statutes, to read:
120.53

171 inspection.-16

18

Adoption of rules of procedure and public

20 I 287, or chapters��4-349, shall adopt rules specifying

211 procedures for the resolution of protests arising from the

221 contract bidding Qrocess.
231 that:

24

Such rules shall at least Erovide

�I award as follows:

27

l.

For a bid solicitation, notice of a decision or

�I intended decision shall be sent by United States mail or by
�• hand
deliverv.
-------!

2.

1.5
1. 6

l:enc
1. 7
1. 7

1. 8

1.9

1. 1.1
1.12

The agency shall provide notice of its decision or 11:lus

251 intended decision concerning a bid solicitation or a contract
(a)

1. 4

An agency which enters into a contract pursuant to 11:lus

191 the provisions of part II of chapter 23, chapter 255, chapter
( 5)

1. 3

For anv other agency decision, notice of a decision

31
30 I or intended decision shall he qiven either by posting the bid
l
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tahulation at the location where the bids were opened, or by
21 certiEied United States mail, return receipt reauested.

1. 19

JI The notice reouired by this paraqraoh shall contain the

1.20

51 following statement: "Failure to file a protest within the

6 i time prescrib�q in s. 12Q�3 CS), Florida Statutes, shall

1.21

:I

1.22

9

constitute a waiver of proceedings under chapte�_l2O, Florida
Statutes."
(b)

Any person who is affected adversely by the agency 11.23

101 decision or intended decision shall file with the agencv a
111 notice of protest in writing within 72 hours after the posting 11.24
121 of the bid tabulation or after receiQt of the notice of the

11.25

131 aq��cy decision or intended decision, and a formal written
141 protest within 10 days after the date he filed the notice of

1. 26

15 I erotest.

1.27

Failure to file a notice of Erotest or failure to

161 file a formal written protest shall constitute a waiver of

1. 28

171 Proceedings under chapter 120.

1. 29

18

(c)

Upon receipt of a notice of protest which has been 11.30

191 timely _filed, the agency shall stop the bid solicitation
201 process or the contract award process until the subject of the 11.31
211 protest is resolved by final agency action, unless the agency
221 head sets forth in writing particular facts and circumstances

1. 32

231 which reauire the continuance of the bid solicitation Qrocess

1.33

�I or the contract award Erocess without delay to avoid an
251 i mmediate and serious danger to the public health, safety, or

1. 34

26 I welfare.
27

_(d)

The agencv, on its own initiative or upon the

1. 35

28 I reauest of a protester, shall provide an_ □E1?_or tunity to
291 resolve the protest bv mutual. acireement between the parties

1. 38

JOI within 14 clc1ys oE receipt of a Eormc1l written protest.

1. 39

3I
2
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1.

If the subject of a protest is not resolved bv

21 mutual aqreement within 14 davs of receipt of the formal

l:lus
1. 40

written protest� and if there is no disputed issue oE material
41 fact, an informal proceeding shall be conducted pursuant to s.

1. 41

51 120.57(2) and applicable agency rules before a person whose

1. 43

61 qualifications shall have been prescribed by rules of the
1. 44

a�.
81

2.

If the subject of a protest is not resolved bv

l:lus

91 mutual agreement within 14 davs of receipt of the formal

1. 4 5

101 written protest, and if there is a disputed issue oE material

1. 47

111 fact, the agency shall refer the protest to the division for
121 proceedings under s. 120.57(1).
13

Section 2.

This act shall take effect October 1, 1981.

14
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19
20
21
22
23
24
25
26
27
28
29
30
31
3
CODl�JG: Words in s. h- uf;k d»- -0 - u -9h type ore deletions from existing law; words undctlincd ore ndditions.

1. 48
1. 48

192-195-4-1

*****************************************
SENATE SUMMARY

6

8
9

Requires an agency entering into a contract pursuant to
part II of chapter 23, chapters 255, 287, or 334-349,
F.S., to establish rules for settling contract bidding
protests prior to the initiation of a formal or an
informal proceeding under the Administrative Procedure
Act.
Prescribes minimum reauirements for such rules
including notice of agency's decision or intended
decision concerning a bid solicitation or a contract
award, the filing of a protest of such decision by a
bidder, and the resolution of protests by mutual
agreement.

10
11
12
13
14
15
16
17
18
19
20
21
22
23

1

24
25
26
27
28
29
JO

I
31 I

4
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arising from state contract bidding disputes;
4

adding s. 120. 53 (5), Florida Statutes;
requiring any agency which enters into certain

6

contracts to adopt rules which provide to
bidders on such contracts notice and an

8

opportunity to file a protest relative to

9

certain agency actions, which provide that

10

failure to file such protest within a certain

11

time shall constitute a waiver of proceedings,

12

and which pro�ide an opportunity to resolve

13

dispute by mutual agreement or to enter formal

14

or informal administrative proceedings for

15

resolution of dispute; providing an effective

16

date.

17

18

Be It Enacted by the Legislature of the State of Florida:

19
20

21

Section 1.
120.53

23

inspection.--

24

Subsection (5) is added to section 120.53,

Florida Statutes, to read:

22

(5)

Adoption of rules of procedure and public

Any agency which enters into any contract pursuant

25

to the provisions of part II of chapter 23, chapter 255,

�

chapter 287, or any of the provisions of chapters 334-349,

27

sha 11 adopt ru1 es re1 ating to the reso 1 ution of dispute s

28

arisi n g from the contr act bidd i ng process .

29

comp1 iance wi th th is subse c t ion sh a 11 a t 1east provid e tha t :

30
31

(a )

V

Rules adopted in

The agency sh a 11 give to bidders noti c e of its

decision or intended decision concerning bid solicitations or
1
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SB 215 First Engrossed
contract awards, as soon as practicable, bv posting the bid
2 tabulation at the location where the bids were opened, or by
3 certified mail, return receipt requested, such notice to
4 include the statement that failure to file a timely protest
5 shall constitute a waiver of proceedings under this chapter;
6

lb)

Any bidder who is adversely affected by the agen�y

decision or intended decision shall file a notice of protest
8 in writing within 72 hours of receipt of' the notice of the
9 agency decision or intended decision and a formal written
10 protest shall be filed with the agency within 10 days of
11 agency receipt of the notice of protest of the agency decision
12 or intended decision.
13

(c)

Failure to file a timely protest shall constitute

14 a waiver of proceedings under this chapter;
15

(d)

Receipt of a timely orotest shall stop the bid

16

solicitation process and the contract award process until the

17

dispute is resolved by final agency action, unless the agency

18

head sets forth in writing particular facts and circumstances

19

which make it necessary to continue the bid solicitation or to

20

award the contract without delay to avoid an immediate and

21 serious danger to the public health, safety, or ·11elfare;
22
23
24
25
26
27

( e)

An opportunity shall be made available to resolve

the dispute by mutual agreement between the parties within 14
days of receipt of a protest;
(fl

If the dispute is not resolved by mutual agreement

within 14 days of receipt of the protest and if there are no
disputed issues of material fact, an informal proceeding shall

28

be conducted in accordance with s. 120.57(2) and in accordance

29

with applicable agency rules, Provided that the agency shall

30
3I

by rule establish minimum qualifications for oersons who
conduct the s. 120.57(2) proceedings; and
2
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(g)

If the dispute is not resolved

by

mutual agreement

2

within 14 days of receipt of the protest and if there are

3

disputed issues of material fact,

4

protest to the division for proceedings under s.

5

Section 2.

the agency shall refer the
120.57(1).

This act shall take effect July 1,

1980.

6

8
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10
11
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SUMMARY
A. Present Situation
Chapter 120, Florida Statutes, the Administrative Procedure
Act, provides the opportunity for an administrative hearing
to persons whose substantial interests are affected by agency
action. There is no limitation, however, on the time within
which such a hearing may be requested. Thus the award of
state contracts can be subject to delays when contractors
exercise their right to a hearing to protest an aspect of the
bidding process.
B.

Probable Effect of Proposed Changes
This bill would require that any agency that enters into
contracts relating to electronic data processing, public
property, or transportation, to adopt rules providing for
(1)

Notice to the bidders of the agency's decision
or intended decision concerning bid solicita
tions or contract awards; and

(2)

A protest to be filed within 72 hours
of receipt of notice of the agency's decision
or intended decision by a bidder adversely
affected.
Failure to file a protest within 10 days would
constitute a waiver of the proceedings.

II.
III.

IV.

PRIVATE SECTOR/STATE/LOCAL FISCAL IMPACT
COMMENTS
Each time a contract for electronic data processing, public
property, or transportation is subjected to continuous
challenge, inflation in construction costs and delay in
acquiring vital equipment may occur. If delays in the
award of state contracts can be minimized by requiring
challenges within a specific period of time, delay and
inflationary cost increases in state procurements may be
avoided.
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SUMMARY
A.

Present Situation -- Chapter 120, Florida Statutes, the
Administrative Procedure Act, provides to persons whose
substantial interests are affected by agency action, the
opportunity for an administrative hearing. Chapter 120
does not specify, however, the time within which said hearing
must be requested. Thus, the award of state contracts can be
subject to delays when contractors e�ercise their right to a Chapter
120 hearing to protest an aspect of the bidding process upon
completion of the entire bidding process.

B.

Effect of Proposed Changes -- This bill would require agencies
entering into contracts relating to electronic data processing,
public property, or transportation, to adopt rules providing for:
1.

Notice to the bidders of the agency's decision or intended
decision concerning bid solicitations or contract awards; and

2.

Notice of protest to be filed within 72 hours after the posting
of the bid tabulation or receipt of the notice of the agency's
decision or intended decision.

Ftilure to file a notice of protest or failu:::-e to file a formal
written protest would constitute a waive:::- of proceedings under
Chapter 120.
The agency on its own initiative or upon t.,e request of a
protester would be required to provide an opportunity to
resolve the protest by mutual agree.ment. If the protest is not
resolved by mutual agreement and there is no disputed issue of
material fact an informal proceeding could be conducted; if there
is a disputed issue of material fact then the agency would refer
the matter to the Division of Administ:::-ative Hearings.
Sectional Analysis:
Section 1. Amends s. 120.53, Florida Statutes, to require
certain agencies to adopt rules relating to the resolution of
protests arising from the contract bidding process prior to the
initiation of formal or informal proceedings pursuant to
Chapter 120.
Section 2.

Effective date October l, 1981.

II.

PRIVATE SECTOR/STATE/LOCAL FISCAL IMPACT -- If delays in the award
of state cont:::-acts can be minimized, inflationary cost increases
in state procurements may be minimized.

III.

COMMENTS -- Last vear a similar bill passed the Senate,was referred
to the House, amended and passed out, refe:::-red to Senate Rules and
Calendar and died.
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SUMMARY
A.

Present Situation -- Chapter 120, Florida Statutes, the
Administrative Procedure Act, provides to persons whose
substantial interests are affected by agency action, the
opportunity for an administrative hearing. Chapter 120
does not specify, however, the time within which said hearing
must be requested. Thus, the award of state contracts can be
subject to delays when contractors exercise their right to a Chapte�
120 hearing to protest an aspect of the bidding process upon
completion of the entire bidding process.

B.

Effect of Proposed Changes -- This bill would require agencies
entering into contracts relating to electronic data processing,
public property, or transportation, to adopt rules providing for:
1.

Notice to the bidders of the agency's decision or intended
decision concerning bid solicitations or contract awards; and

2.

Notice of protest to be filed within 72 hours after the posting
of the bid tabulation or receipt of the notice of the agency's
decision or intended decision.

Failure to file a notice of protest or failure to file a formal
written protest would constitute a waiver of proceedings under
Chapter 120.
The agency on its own initiative or upon the request of a
protestor would be required to provide an opportunity to
resolve the protest by mutual agreement. If the protest is not
resolved by mutual agreement and there is no disputed issue of
material fact an informal proceeding could be conducted; if there
is a disputed issue of material fact then the agency would refer
the matter to the Division of Administrative Hearings.
Sectional Analysis:
Section 1. Amends s. 120.53, Florida Statutes, to require
certain agencies to adopt rules relating to the resolution of
protests arising from the contract bidding process prior to the
initiation of formal or informal proceedings pursuant to
Chapter 120.
Section 2.

Effective date October 1, 1981.

II.

PRIVATE SECTOR/STATE/LOCAL FISCAL IMPACT -- If delays in the award
of state contracts can be minimized, inflationary cost increases
in state procurements may be minimized.

III.

COMMENTS -- Last year a similar bill passed the Senate,was referred
to the House, amended and passed out, referred to Senate Rules and
Calendar and died.

IV.
V.

PREPARED BY

Carol Browner

STAFF DIRECTOR
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Present Situation:

Chapter 120, F.S., the Administrative Procedure Act, provides the oppor
tunity for an administrative hearing to persons whose substantial
interests are affected by agency action. The award of state contracts
is delayed when contractors exercise their right to a hearing to pro
test an aspect of the bidding process. Chapter 120, F.S., does not
specify time limits for requesting administrative hearings for this
type of dispute.
Section 120.53, F.S., providing for adoption of rules of procedure by
agencies, requires each agency to adopt rules governing its dealings
with the public.

qJ0

B.

Effect of Proposed Changes:

This bill would require that each agency which enters into any contract
under part II of chapter 23 (electronic data processing), chapter 255
(public property), chapter 287 (DGS), or chapters 334-349 (transporta
tion), F.S., shall adopt rules providing a point in time after the
contractor receives notice of the agency decision in which to request
an administrative hearing.

II.

The contractor would have to notify the agency of his intention to file
a protest within 72 hours after he receives notice of the agency deci
sion. The contractor would then have to file his protest within 10
days after the date he filed the notice of protest. After the desig
nated ti111e period, the contractor would be deemed to have waived his
right to a hearing. The opportunity to resolve the dispute by 111utual
agreement within 14 days 1,ould be provided. Once the contractor re
quests a hearing within the designated time period, the general hearing
provisions of chapter 120, F.S., would apply.

ECONOMIC IMPACT ANO FISCAL NOTE:

A. Public:

None

B. Government:

If delays in the award of state contracts can be minimized, inflationary
cost increases in state procurements may be avoided. The amount of any
such savings to the state cannot be quantified as it is difficult to
foresee the number or magnitude of future contract bidding disputes.

I I I. COMMEMTS:

A similar bill, SB 215, was reported favorably by this committee and
passed by the Senate last year. SB 215 passed the House with amendments
and died in the Senate Co111mittee on Rules and Calendar.

IV. AMENDMENTS:

None
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SUMMARY:
I. ---A.

Present Situation:
Chapter 120, F.S., the Adrninistrative Procedure Act, provides the oppor
tunity for an administrative hearing to persons whose substantial
interests are affected by agency action. The award of state contracts
is delayed when contractors exercise their right to a hearing to pro
test an aspect of the bidding process. Chapter 120, F.S., does not
specify time limits for requesting administrative hearings for this
type of dispute.
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Section 120.53, F.S., providing for adoption of rules of procedure by
agencies, requires each agency to adopt rules governing its dealings
with the public.
B.

Effect of Proposed Changes:
This bill would require that each agency which enters into any contract
under part II of chapter 23 (electronic data processing), chapter 255
(public property), chapter 287 (DGS), or chapters 334-349 (transportu
tion), F.S., shall adopt rules providing a point in time after the
contractor receives notice of the agency decision in which to request
an adrninistrative hearing.
The contractor would have to notify the agency of his intention to file
a protest within 72 hours after he receives notice of the agency deci
sion. The contractor would then have to file his protest within 10
days after the date he filed the notice of protest. After the desig
nated time period, the contractor would be deemed to have waived his
right to a hearing. The opportunity to resolve the dispute by mutual
agreement within 14 days would be provided. Once the contractor re
quests a hearing within the designated time period, the general hearing
provisions of chapter 120, F.S., would apply.

II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None

B. Govern111ent:
If delays in the award of state contracts can be minimized, inflationary
cost increases in state procurements may be avoided. The amount of any
such savings to the state cannot be quantified as it is difficult to
for·esee the number or magnitude of future contract bidding disputes.
I I I. COMMENTS:
A similar bill, SB 215, was reported favorably by this committee and
passed by the Senate last year. SB 215 passed the House with amendments
and died in the Senate Co111111ittee on Rules and Calendar.
Ile.

IV.

This bill l1as passedALegislature.
AMENDMENTS:

None
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INTRODUCTION

I.

Introduction
Chapter 120, Florida Statutes, the Administrative

Procedure Act, provides persons whose substantial interests
are affected by agency action the opportunity to obtain an
administrative hearing if there is a disputed issue of
material fact.

If a vendor bidding on a state contract

believes that a particular aspect of the bid negotiations
is unfair, he may request an administrative hearing for the
purpose of showing how it is unfair, and seeking relief.
When an administrative hearing is requested and granted,
the bid negotiations can be extended over a significant time
period.

If these delays occur, valuable time is lost and

detriment results to all parties involved.

Construction

costs increase rapidly, and, therefore, any delay in award
ing the bid to start the project will result in cost overruns.
Certain purchases are urgently needed by agencies, and
delayed procurement of them hampers the efficient operation
of state government.

Therefore, the interests of vendors in

having procedural safeguards for grievances is balanced with
the interests of timely procurement of items by the state.
The objective of this study is to examine the factors
involved to ascertain whether serious problems exist with
the present system, the causes of these problems, and
alternative solutions to the problems.
The information contained in this study is a product of
staff research, interviews with involved departments and

vendors, the Division of Administrative Hearings of the
Department of Administration, staff of the Joint Administra
tive Procedures Committee, Patricia Dore, Professor of
administrative procedures at Florida State University College
of Law, an examination of the federal law, and a survey
of key states on this issue.

The cooperation of persons

mentioned above is greatly appreciated.

2

SUMMARY

II.

Summary
This report addresses the problem of resolving state

contract bidding disputes in a procedurally fair but timely
and cost efficient manner.

Under section 120.57, F.S., a

vendor whose substantial interests are determined by an
agency action concerning state contract bid negotiations may
request an administrative hearing.

Bid disputes which result

in drawn out administrative hearings occur infrequently, but
those which do, result in significant time delays and cost
increases.

For example, a bid dispute and administrative

hearing involving the Department of Highway Safety and Motor
Vehicles resulted in a delay of more than a year.

Since

contract bid disputes suspend agency action on the contract
during the time required for hearing procedures, inflation
ary cost increases, particularly in construction, can become
significant.
House Bill 1580 (1979), eventually vetoed by the
Governor, was an attempt to reduce the delay in state
contract awards without undermining the need to provide
vendors with adequate procedural safeguards.

The thrust

of HB 1580 was to provide for resolution of disputes by the
vendor and the agency head.

Only if the two could not

resolve their differences within a stated time limit would
administrative hearing procedures be invoked.

The Governor

vetoed the bill due to concerns that it would weaken the
uniformity of agency proceedings provided in chapter 120,
F.S., by introducing divergent sets of procedures.
3

A survey of state agencies involved in contract awards
brought suggestions such as time limitations for filing
hearing requests, total exemption of contract bidding from
chapter 120, F.S., leaving contractors to seek temporary
injunctio ns in the circuit court in conjunction with posting
a bond to cover costs of delay if the contractor was unsuc
cessful, and adoption by agencies of rules specifically
designed to govern resolution of bid disputes.

State

agencies were generally of the opinion that chapter 120,
F.S., hearings on bid disputes, although infrequent, involved
substantial time and cost problems which needed to be re
Input from a variety of contractors who bid on

solved.

state contracts indicated a general feeling that chapter 120,
F.S., proceedings are an adequate and fair remedy for
resolution of bidding disputes.

A survey of six other states

revealed that none had included specific provisions on
contract bidding disputes in their administrative procedures
acts.

Reported methods of dealing with bidding disputes

ranged from procurement appeal boards to informal review by
agency personnel.

Two states reported adoption of formal

agency rules governing resolution of contract bidding
disputes.

The Federal Administrative Procedure Act

specifically exempts government contract proceedings.
Amendment of chapter 120, F.S., to provide hearing pro
cedures different from the general hearing provisions of
section 120.57, F.S., is one method of resolving the problems.
However, this approach carries with it the possibility of
4

weakening the underlying principle of uniformity and fair
ness in agency actions which chapter 120, F.S., was designed
to provide.

Similarly, exempting contract bidding from

chapter 120, F.S., would deprive contractors who conduct
business with the state of a fair opportunity to protest
unfair dealings.

Constant alteration of chapter 120, F.S.,

renders it difficult for parties involved to keep up with
compliance requirements and for adequate legal precedent
regarding rights and duties under the law to develop.
Based on the information gathered for this report it
is recommended that state agencies involved in letting
contracts adopt rules which will promote the timely resolu
tion of bidding disputes.

Since section 120.53, F.S.,

authorizes the adoption of such rules, compliance with this
provision could solve the time and cost problems in contract
bidding disputes while preserving the basic purpose and form
of chapter 120, F.S.

Provisions would be added to section

120.53, F.S., to specify the contents of the rules.

5

FINDINGS

III.

Find�
A.

Present Florida Law Concerning Contract B idding
Disputes
l.

How Protests are Handled Under the Florida
Administrative Procedure Act

Section 287.062, F.S., 1978 Supplement, relating
to state purchasing by the Department of General Services,
provides that state purchases in excess of $2,500 must be
made upon competitive bid, except for certain enumerated
exclusions.

(See Appendix A.)

Under section 120.57(1), F.S., a vendor may request
a formal administrative hearing if he believes that something
is unfair concerning the bid negotiations for a state
contract, and his substantial interests are determined by
an agency action.

(See Appendix B.) The request for an

administrative hearing will be granted or denied within 15
days after it is received.

All parties must be given 14

days notice prior to the hearing.

A hearing officer, usually

assigned from the Division of Administrative Hearings of the
Department of Administration, conducts the hearing and issues
a recommended order based upon the arguments and evidence
presented by the parties.

The agency must then allow the

parties at least 10 days to submit written exceptions to the
recommended order.

The agency then issues the final order in

the case within 90 days after the recommended order.

Appeal

is provided by judicial review in the district courts of
6

appeal under section 120.68, F.S.
This administrative hearing procedure has been
invoked by parties to state contract bidding negotiations
to resolve disputes.

Due to the time limits involved in

the chapter 120, F.S., proceedings above, the process of
affording a full and fair hearing will often postpone the
contract bid negotiations, and thereby delay procurement.
Section 120.53, F.S., provides that

11

each agency

shall:
(a)

Adopt as a rule a description of its

organization, stating the general course and method of
its operations and the methods whereby the public may
obtain information or make submissions or requests.
(b)

Adopt rules of practice setting forth

the nature and requirements of all formal and informal
procedures, including a list of all forms and instructions
used by the agency in its dealings with the public.
(c)

Adopt rules of procedure appropriate for

the presentation of arguments concerning issues of law or
policy, and for the presentation of evidence on any
pertinent fact that may be in dispute. 11
2.

Cases Involving Contract Bidding Disputes

Bid disputes under chapter 120, F.S., which
result in significant delays in procurement occur rather
infrequently.

The Division of Administrative Hearings

reports that only six contract bid dispute cases involving
7

the Department of General Services resulted in administra
tive hearings since January 1975.

Similarly, there have

been just six Department of Transportation contract bid
dispute cases which progressed through the administrative
hearing process in the past 3 years.
However, when state contract bidding disputes have
resulted in an administrative hearing, the item to be pro
cured has been important, and the time and money involved
have been substantial.

In September 1978 the Department of

Highway Safety and Motor Vehicles sought to procure through
the Division of Purchasing of the Department of General
Services a $5 million motor vehicle registration computer
system which would allow more efficient data collection and
greatly assist law enforcement agencies in the identification
of suspected vehicles.

Three data processing vendors

submitted bids for this contract.

Two of the three bids

received in the motor vehicle computer case were rejected
as being unresponsive to the Request For Proposal under the
bid specifications.

Therefore, only one "valid" response

to the bid invitation was received, and the "competitive bids"
requirement was not met.
Under Department of General Services rules concern
ing contract bidding, "competitive bids" is defined to mean
at least two valid responses to a bid invitation.

However,

the DGS rules go on to provide circumstances under which, even
if only one valid bid response is received, the agency may
certify in writing sufficient justification to convince the
8

Division of Purchasing of DGS to authorize the purchase or
require rebidding if it is determined to be in the best
interest of the agency.

(See Appendix C.)

Initially, DGS

and DHSMV recommended that the contract be awarded to IBM.
The Department of Highway Safety and Motor Vehicles certi
fied that rebidding would not be in the best interest of the
agency due to time considerations.
One of the vendors whose bid was rejected request
ed a hearing under the provisions of section 120.57, F.S.,
to challenge the validity of the DGS rules that apply when
only one valid bid response is received as an invalid
delegation of legislative authority.

Since these rules

determine whether the single responsive bidder would be
awarded the contract, or whether the contract would be rebid,
a vendor likely to participate in any rebidding would have
standing under section 120.57, F.S., as a party whose
substantial interests are determined by agency action.
Upon further review of the IBM proposal, DGS and
OHSMV concluded that differences over equipment installation
and testing terms rendered that bid unresponsive also.

The

Department of Highway Safety and Motor Vehicles decided that
it was necessary to require a rebidding.

IBM then requested

an administrative hearing on the decision to reject its
bid and require a rebidding.
The administrative hearing process took over
four months to run its course.

The hearing officer ruled

that the rules provision allowing DGS to authorize the
9

purchase or require rebidding when only one valid bid
response is received is not an unlawful delegation of
legislative authority so long as the

1

1

best interests of the

agency 11 relate to the specific exceptions outlined in
section 287.062, F.S., 1978 Supplement.

(See Appendix A.)

The final order in the case sustained the Department of
Highway Safety and Motor Vehicles' decision to rebid the
procurement.

The contract is in the process of being rebid.

An earlier state contract bidding dispute case
involved the Department of Transportation and procurement of
approximately $1 .5 million of paving services for the last
segment of Interstate Highway 10.

In that case two contrac

tors disputed which one was the lower and more qualified
bidder.

The Department of Transportation decided to rebid

the contract since the lowest bidder failed to attend a
required pre-bid conference.

The lowest bidder requested

an administrative hearing under section 120.57(1 ), F.S., to
protest the rejection of all bids.

The Department of

Transportation initially denied the contractor's request

for a hearing, but the First District Court of Appeal ordered
DOT to provide the hearing.

The hearing officer's recommend

ed order ruled that all bids sho�ld be rejected.

The

Department of Transportation adopted the hearing officer's
recommendation as its final order without elaboration.

The

contractor then petitioned the First District Court of
Appeal to review the agency's final order.

The court ruled

that chapter 120, F.S., had not been fully complied with
l0

since DOT did not take into account at the hearing that
pre-bid conferences were no longer mandatory at the time
of the hearing, and did not explain its reasons for affirm
ing its preliminary decision to rebid.

Couch Construction

Company, Inc. v. DOT, 361 So.2d 172 (Fla. 1st DCA 1978).
In a companion case, the same contractor petitioned for
review of DOT's decision to award the contract to the lowest
bidder upon rebid while the hearing on the matter of requir
ing a rebid was being conducted.

The court held that the

original low bidder was entitled to a hearing under section
120.57, F.S., since the fair consideration of his bid and
his right to an award of the contract if his bid is the
lowest responsible bid involve his "substantial interests."
Couch Construction Company, Inc. v. DOT, 361 So.2d 184
(Fla. 1st DCA 1978).

The award of the highway contract was

thus delayed approximately 5 months.
In another DOT contract bidding case, the First
District Court of Appeal addressed the problems surrounding

the timeliness of requests for hearings under chapter 120,
F.S.

Capeletti Brothers, Inc. v. DOT, 362 So.2d 346 (Fla.

1st DCA 1978).

In that case, DOT revoked a contractor's

certificate of qualification to bid on construction work
let by DOT since the contractor was delinquent on an earlier
contract.

The contractor was notified of the revocation

during correspondence with DOT.

The court ruled that this

correspondence merely constituted "free-form" proceedings and
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did not satisfy the hearing requirements of chapter 120, F.S.
The opinion pointed out that most free-form agency decisions
become conclusive because they are not challenged under
section 120.57, F.S.

Therefore, the decision held:

Yet the agency's rules must clearly signal when
the agency's free-form decisional process is
completed or at a point when it is appropriate
for an affected party to request formal pro
ceedings, if authorized, or to accept his
statutory opportunity for informally structured
proceedings under Section 120.57(2). In other
words, an agency must grant affected parties a
"clear point of entry," within a specified time
after some recognizable event in investigatory
or other free-form proceedings, to formal or
informal proceedings under Section 120.57.
The court continued:
Without agency rules of procedure which are
decisive on the question of the timeliness of
a request for Section 120.57 proceedings, we
are left with the problematic task of ascer
taining from the record whether the affected
party clearly waived Section 120.57 benefits
following free-form agency action. Absent
waiver, we must regard an agency's free-form
action as only preliminary irrespective of
its tenor.
(See Appendix D.)
The court decisions in the area of contract
bidding disputes indicate that agency rules adopted
under the provisions of chapter 120, F.S., could eliminate
certain situations which result in delays in the award of
state contracts.
B.

House Bill 1580

As a result of the concern generated by these major
bidding dispute cases, HB 1580 was passed during the 1979
legislative session.

(See Appendix E.)
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The bill, which

was subsequently vetoed by the Governor. was an attempt to
reduce the delay in awarding state contracts without under
mining the basic purposes of chapter 120, F.S., by providing
alternative hearing procedures for the specific area of state
contract bidding.

Under HB 1580, the bidder, offeror, or

contractor adversely affected by agency action would have
been required to protest to the agency head within 14 days
after he knew or should have known of the facts giving rise
to the protest.

The agency head would have 14 days after re

ceipt of the protest to resolve the dispute without a hearing.
If the agency head and the adversely affected party could not
agree to a resolution, the agency head would issue a
decision with the reasons therefor, and inform the adversely
affected party of his right to request a hearing.

The

adversely affected person would then have ten days in which
to petition for a hearing.

The hearing would be conducted

according to the provisions of section 120.57, F.S., unless

the agency head chose to use the alternative procedures
provided in the bill.

These alternative procedures would

have been as follows:

The agency head would have 10 days

after receipt of the petition to request the assignment of
a hearing officer from the Division of Administrative
Hearings.

The hearing would be held within 60 days after

the request for assignment of a hearing officer.

Under

this alternative procedure, the hearing officer would issue
the final order.

Any party adversely affected by the hear

ing officer's final order would have the opportunity for
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judicial review under section 120.68, F.S.

The bill also

would have empowered the hearing officer to grant motions
to dismiss or for summary judgment, and to require the
agency head's approval for any motion or stipulation by the
agency which postpones the scheduled date of the hearing.
Additionally, HB 1580 would have prohibited the Florida
Supreme Court or a district court of appeal from entering
any order enjoining or staying agency action which is the
subject of the administrative proceedings under this section.
Governor Graham vetoed HB 1580 based upon several
problems that he felt would result from the approach out
lined in this bill.

(See Appendix F.)

The veto message

indicated concern over the weakening of chapter 120, F.S.,
which would be caused by creation of divergent sets of
procedures under the act.

The message stated:

"One of the

major aims of the Florida Administrative Procedure Act (APA)
when it was enacted in 1974 was to achieve uniformity in
agency proceedings."

The Governor also expressed serious

doubts as to the constitutionality of the HB 1580 provisions
which would have limited the jurisdiction of the courts.
Additionally, the Governor stated that the provisions of
HB 1580 would allow prospective as well as actual bidders
to request an administrative hearing under chapter 120, F.S.
Significantly, the Department of Transportation requested
that the Governor veto HB 1580 for the reasons outlined in
a memorandum from department secretary William Rose to
Governor Graham.

(See Appendix G.)
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In response to the

Governor's veto message on HB 1580, the staff of the Senate
Committee on Governmental Operations updated its analysis of
the bill.

The Governor's stated reasons for veto were

addressed as follows:
l.

"A uniform set of procedures for all state agencies
is one of the basic purposes of chapter 120, F.S.
If serious delay problems in contract negotiations
can be averted under the current provisions of
chapter 120, F.S., amendment of the law should
be avoided if possible."

2.

"The proposed statutory prohibition against the
issuance of stay orders or injunctions by the
state supreme court and district courts of appeal
could be challenged as an infringement of the
'all writs necessary to the complete exercise
of its jurisdiction' power provided in article
V of the Florida Constitution."

3.

''Present section 120.57, F.S., allows substantially
affected persons to request a hearing. Prospective
bidders could be interpreted by the courts to be
included within the definition of substantially
affected persons under current chapter 120, F. S."

C.

Input of State Agencies Involved in Contract Awards

Staff sought information and recommendations from three
departments which have been principally involved with the

issue of state contract bidding disputes.

These are the

Department of General Services, the Department of Trans
portation, and the Department of Highway Safety and Motor
Vehicles.

The Department of Highway Safety and Motor

Vehicles contracts for its purchases through the Division
of Purchasing of the Department of General Services.

The

Department of Transportation enters into contracts on its
own.

Interviews were conducted with representatives of

the departments' legal divisions for their views as to
problems and solutions.
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Thomas Beason, General Counsel of the Department of
General Services, expressed concern over delays in the
contract bidding process due to the rapidly escalating costs
of materials and labor involved.

(The rate of inflation

in construction contracts is approximately l. 15% per month
according to figures supplied by the Department of General
Services.)

He also pointed out that contractors submitting

a bid cannot generally be held to that bid if the bidding
process is postponed by an administrative hearing requested
and received by another bidder.

Rapidly increasing costs

prevent contractors from maintaining the initial contract
price over a period of delay.

Mr. Beason recommended placing

limits upon the time in which protests must be filed and in
which hearings must be held as one solution to the problems
caused by delay.

Accordingly, Mr. Beason agreed that agency

rules adopted pursuant to section 120.53, F.S., could be the
solution to the problem of procurement delays caused by
administrative hearings.

During the preparation of this

study, the Department of General Services drafted a rule
in an attempt to provide a "clear point of entry" at which
contractors would request an administrative hearing under
chapter 120, F.S.

This rule was approved by the Governor

and Cabinet on November 20, 1979 and filed for adoption with
the Secretary of State on November 21, 1979.
H.)

(See Appendix

The Joint Administrative Procedures Committee has

requested that the Governor and Cabinet extend the effective
date of the rule 60 days to allow the committee to further
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study the issues.

This extension would change the effective

date from December 11, 1979 to February 9, 1980.
Reynolds Sampson, General Counsel of the Department
of Transportation, agreed that past delays in procurement
have been significant.

However, he feels that similar cases

are not likely to occur frequently in the future, since the
parties involved have learned from this experience.
Mr. Sampson believes that most disputes can be worked out
informally.

He expressed concern over the difficulty of

finding a remedy which would fit the characteristic problems
faced by different agencies.

He also mentioned as a possible

remedy for aggrieved contractors the seeking of a temporary
injunction to halt award of the contract based upon a bond
to cover costs due to the delay.
Enoch Whitney, General Counsel of the Department of
Highway Safety and Motor Vehicles, told of the considerable
effort and expense which went into the administrative hear
ing process in the acquisition of their important motor
vehicle registration computer.

As a result of his experi

ences in this case, Mr. Whitney recommended that contract
bidding proceedings be removed from chapter 120, F.S., at
least where the agency decides to reject all bids and the
right to reject all bids was specifically reserved in the
initial call for bids.

He believes that reservation of the

right to reject all bids should put contractors on notice
that something less than "substantial interests" are affected
by agency rejection of all bids.
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If so, rejection of all

bids would therefore not constitute a bctsis for a section
120.57, F.S., hearing as it did in the motor vehicle
registration computer case.
The executive directors of the Department of General
Services and the Department of Highway Safety and Motor
Vehicles, and the secretary of the Department of Transpor
tation were asked the following question:
"Would agency rules governing bid dispute
resolution adopted pursuant to section 120.53,
F.S., aid in the prevention of future delays
in state contract negotiations?"
Thomas Brown, Executive Director of the Department of General
Services replied that, "The department agrees that particu
lar rules governing bid dispute resolution may prove suffi
cient to prevent undue delay in awarding contracts."
Mr. Brown further stated that his department is presently
considering the adoption of rules providing fixed time
periods within which a contractor must file his protest.
The objective of these department rules will be to "eliminate
the possibility of last minute protests to contract award
decisions" according to Mr. Brown.
William Rose, Secretary of the Department of Transpor
tation, answered the inquiry by suggesting that departmental
rulemaking be used judiciously in this area.

He proposed

that any revisions be based upon matters resolved by the
recent court decisions thereby avoiding future litigation to
construe the new provisions.

Basically, Mr. Rose feels that

delaying tactics by contractors against agencies are in the
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past, but added that he would favor strict requirements
relating to requests for hearings, hearing procedures, and
burden of proof and fact determinations by hearing officers.
He added that the legal office of his department has also
proposed several rule changes designed to reduce the
opportunities for harassing litigation.
Chester Blakemore, Executive Director of the Department
of Highway Safety and Motor Vehicles responded that his
legal staff was of the opinion that the type of provisions
which would be necessary to alleviate these problems would
require amendment of chapter 120, F.S., by the Legislature.
Mr. Blakemore continued that agencies do not have the
authority to adopt rules which would achieve the desired
result.

He feels that the law would have to be changed to

provide that rejected bidders do not have standing as

persons whose substantial interests are determined by an
agency decision for purposes of determining who is entitled
to an administrative hearing.
D.

Input From Contractors Who Bid on State Contracts

Suggestions and information were obtained from vendors
who bid on state contracts.

A survey was sent to the Florida

Associated General Contractors Council, and representatives
of three major electronic data processing machine companies
were interviewed.

Tillman C. Burks, Jr., Secretary of the

Florida Associated General Contractors Council, explained
that while his members recognize some problems with the
present system of bidding dispute procedures, they generally
l9

favor the provisions of chapter 120, F.S.

Mr. Burks mention

ed the lack of specificity regarding powers and rights under
the hearing process, and the timeliness of agency response
to bidders notifying them of their position in the bidding
as the two major problems envisioned by contractors.

He

suggested that procedures and contractor's rights under the
hearing process should be further clarified.

He also pro

posed that a three-member hearing panel of disinterested
third parties conduct the administrative hearing, as he
submitted that the major complaint of his contractor group
revolves around the feeling that the process is weighted in
favor of the state.
The electronic data processing representatives also
expressed agreement that the provisions of chapter 120, F.S.,
are generally beneficial hearing procedures for contract
bidding disputes.

John Thomas of the Burroughs Corporation

indicated that in his experience bidding disputes are infre
quent, and when they do occur, the hearing provisions of
chapter 120, F.S., are an adequate remedy for resolving them.
Charles Becker, Senior Marketing Representative for the IBM
Corporation, favors the chapter 120, F.S., hearing provisions
for the most part; however, he suggested the possibility of
requiring contractors to post a bond as a condition for
receiving an administrative hearing to cover the costs of
delay incurred by the state if the contractor does not pre
vail.

He also recommended that additional provisions for

appeal by the agencies be made.
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Mr. Becker outlined a

proposed sub-process specifically for handling contract
bidding disputes.

This process would provide time limits

for the different steps in the bidding process, the decision
of the agency, the contractor's appeal to an appeals board,
and the decision of the appeals board.

This permanently

created appeals board would have a rotating membership
including representatives of the state agencies and the
industry, and attorneys.

If, after co mpletion of this

proposed sub-process, the contractor still wanted a section
120.57, F.S., administrative hearing, he could file for one
upon posting a bond.

The appeals board procedure outlined

above, however, would transfer the currently existing power
of the agency in taking agency action to the appeals board.
James Schrader, Account Executive for the Sperry Univac
Corporation, also expressed the opinion that the current
chapter 120, F.S., hearing provisions are desirable proce
dures for assuring fairness in the event of contract bidding
disputes.
E.

Input from the Division of Administrative Hearings

Under the provisions of chapter 120, F.S., the
Division of Administrative Hearings of the Department of
Administration is empowered to conduct hearings in cases
involving contract bidding disputes.

The director of the

division, Chris Bentley, feels that the present system
basically works well, and handles cases more efficiently
than the procedures utilized prior to enactment of chapter
120, F.S.

While respecting the magnitude of contract bid
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dispute cases when they have occurred, Mr. Bentley empha
sized the point that these instances are relatively rare.
Mr. Bentley believes that most contract bidding disputes
could be resolved under present chapter 120, F.S., without
amendment if the rulemaking and hearing provisions of the
act are complied with.
F.

Other States I Procedures for Resolution of
Contract Bidding Disputes

A survey of the methods by which contract bidding
disputes are resolved in other states was conducted.
large-population states were selected:

New York, California,

Illinois, Michigan, Missouri, and Maryland.
the sample responded to the questionnaire.
I. )

Six

All states in
(See Appendix

The states were asked the following questions:
l.

How does your state deal with state contract

bidding disputes under your state APA?
2.

If state contract disputes are not handled

under your state APA, what procedure is used for resolving
disputes?
3.

Do any of your state agencies have rules of

procedure for state contract bidding disputes?
All states surveyed have an administrative procedures
act.

None of these states have included provisions in their

administrative procedures act to govern state contract
bidding disputes specifically.

Five of the states reported

procedures used by the contracting state agencies whereby
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protests are considered and resolved.

The methods range

from procurement appeal boards to informal review by agency
personnel.

Two states reported the adoption of formal

agency rules providing for contract bidding dispute proce
dures.

These rules provide limitations upon the time

periods allowed for certain aspects of the bidding protest.
The Illinois Department of Administrative Services' rules
provide:
l.

After an award has been made, any bidder who
submitted a bid and proposal and who wishes
to protest the award must do so in writing
to the contract administrator of the Office
of Procurement no later than five working
days after the award has been made public
information by the contract administrator.
The written protest must include an
explanation of the reasons for the protest.

2.

The decision concerning the bidder's protest
which is rendered by the Office of Procure
ment may be appealed to the Director of the
Department of Administrative Services by
filing a written statement setting forth all
facts and circumstances together with the
basis for the appeal. Such written appeal
must be received by the Director no later
than five working days after the decision
of the contract administrator is given to
the protestor.

The Maryland Department of General Services has adopted rules
relating to the State Purchasing Bureau which provide:
. 11

Disagreements.

A. Any question, dispute, or protest concern
ing the bidding and award procedures, or concern
ing the terms and conditions of a contract, shall
be referred first to the Bureau for resolution.
If the vendor/supplier is not satisfied with the
resolution, he may appeal the matter, within 7
days from the date of the decision, to the
Secretary or his designee for further considera
tion. If the matter is not satisfactorily
23

resolved at this level, the vendor/supplier may
appeal the matter to the Procurement Appeals
Board within 7 days from the date of the
decision. Decisions of the Procurement Appeals
Board shall be the final administrative decision
of the State. All requests for appeals and all
responses to appeals shall be in writing.
B. The Procurement Appeals Board shall consist
of three members who are knowledgable in the
field of purchasing, with experience in either
manufacturing, retailing, or public procurement.
Members of the Procurement Appeals Board shall
be appointed by the Governor with advice from
the Secretary of General Services. For the
initial appointment, one member shall serve for
1 year, another for 2 years and the third for
3 years, and thereafter each member shall serve
a 3-year term.
New York has not experienced serious delay problems
caused by contract disputes according to Michael Dick,
Director of the New York Senate Administrative Regulations
Review Commission.

Under New York law, state contracts must

be let within 45 days after the bids are received.
140, New York State Finance Law.)

(Section

Protests by a contractor

are reviewed internally by the Office of General Services
(OGS).

Mr. Dick stated that, ''This review may lead to an

informal meeting involving OGS and affected parties."

The

State Comptroller has final say on the award of a contract.
(Section 713, part 7, title 2, of the Official Compilation
of Codes.)

New York law also provides the Commissioner of

Transportation and the Commissioner of General Services with
the authority to reject all bids received and require that
a contract be rebid.

(Section 38, Highway Law, section 174,

State Finance Law.)
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G,

Federal Procedures for Government Contract Bidding
Disputes

Government contract proceedings are specifically
exempt from the Federal Administrative Procedure Act. Title
5 U.S.C. 553 (a)(2).

However, under the federal system the

aggrieved bidder has two alternative recourses. The bidder
may seek injunctive relief in the federal district court.
The major disadvantage of seeking an injunction in the
federal district courts is the difficulty of establishing
standing under the rules of federal jurisdiction.

The route

more frequently utilized by bidders for federal contracts is
filing a bid protest with the General Accounting Office.
Upon receiving the bid protest from the vendor, the Comp
troller General issues an opinion recommending an equitable
resolution of the dispute.

The parties abide by the

Comptroller General's recommendations in approximately 99
percent of the cases, according to Jack Miller of the
Procurement Division of the General Counsel's Office of the
General Services Administration. The procedures outlined
above are provided in the Budget and Accounting Act of 1921.
H.

Alternatives
l. Amend Chapter 120, Florida Statutes to Provide
Hearing Procedures Different from the General
Hearing Provisions of Section 120.57, F.S.
One method of reducing delays in state procurement

would be to amend chapter 120, F.S., to provide a separate
set of procedures specifically for state contract bidding
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disputes.

This approach would be similar to the one taken

in HB 1580.

An amendment could conceivably be worded so as

to differ from HB 1580 regarding the questionable restric
tions on the powers of the courts.

However, the possibility

of divergent sets of procedures weakening chapter 120, F.S.,
would remain.

One of the basic purposes of the Administra

tive Procedure Act is to provide a uniform set of procedures
to be followed by agencies in their proceedings.

A single

set of procedures which applies to all agencies is designed
to assure consistency and integrity in proceedings.

If

certain proceedings were accorded special procedures apart
from the existing provisions of chapter 120, F.S., the
effort to provide uniformity and fairness would be under
mined.
2.

Completely Exempt Contract Bidding from Chapter
120, Florida Statutes

A second approach to solving the problem of delays
in state contracting would be to exempt state contract bid
ding from chapter 120, F.S., altogether.

This alternative

could be accomplished by inserting a provision making state
contract bidding disputes a specific exception to the appli
cation of the chapter.

The result of this approach would be

to limit the contractor to the remedy available before
enactment of chapter 120, F.S., when an aggrieved contractor
had to file in circuit court to seek to enjoin the award of
the contract.

To obtain this prohibitory injunction, the

contractor had to present evidence to demonstrate that he
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might prevail at trial.

Significantly, the contractor had

no administrative means by which to stop the award of a
state contract pending resolution of the bidding dispute
prior to enactment of chapter 120, F.S.
The administrative hearing procedures contained in
section 120.57, F.S., provide private entities which conduct
business with the state an opportunity to protest any deal
ings which they believe are unfair.

Also, constant altera

tion of a broadly applicable law, such as chapter 120, F.S.,
renders it difficult for the parties involved to know exact
ly how to comply with the numerous requirements of the act.
Amendments to chapter 120, F.S., also prevent the develop
ment of legal precedent in this area, and thus inject
uncertainty regarding rights and duties under the law.
3.

Adopt Agency Rules Providing a Point of
Entry Into the Administrative Hearing Process

A third alternative to this problem would be the
adoption by state agencies letting contracts of rules
containing provisions which would promote the timely resolu
tion of bidding disputes.

Section 120.53, F.S., provides

the authority for adoption of rules in this area.

Rules

could be adopted under these provisions to grant the con
tractor a "clear point of entry" to proceedings under
section 120.57, F.S., as recommended in the Capeletti case.
Accordingly, provisions relating to time limits for filing
protests and hearings could be provided.
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This alternative would avoid the pitfalls of the
HB 1580 type approach, in that it would not alter the basic
hearing procedures of the act.

A provision would be added

to section 120.53, F.S., to provide for the adoption and
contents of the rules.

But, this would merely specify the

point of entry into the general provisions of chapter 120,
F.S., and would not attempt to alter the hearing procedures
once they are invoked.

Actually, this approach would pro

mote full compliance with the existing provisions of chapter
120. F.S., by leading to the adoption of the rules which
section 120.53, F.S., requires.

The First District Court of Appeal pointed out

the absence of agency rules under the provisions of section
120.53, F.S., in a footnote to the Couch decision.

Couch

Construction Company, Inc. v. DOT, 361 So.2d 172 (Fla. 1st
DCA 1978).
1

"The Department has neglected to describe the

awards committee 1 or any other aspect of the bid review

process in its rules.

Section 120.53(l)(a) requires that

the Department and every agency

1

[a]dopt as a rule a

description of its organization, stating the general course
and method of its operations . .

The department has

no rules of practice relating particularly to formal and
informal procedures in the bidding and contract award
process, but it has adopted comprehensive general rules of
procedure for

1

decisions affecting substantial interests. 111

Previously, the First District Court of Appeal cited the
rulemaking requirements of section 120.53(l)(b), F.S., in a
28

case involving a wage dispute in a public building contract.
Department of Commerce, Division of Labor v. Matthews
Corporation, 358 So.2d 256 (Fla. 1st DCA 1978).

There the

court held, "The Department of Commerce or its Division of
Labor must adopt and follow rules of practice for its formal
and informal procedures, and in that connection should
specify when and how formal proceedings leading to a pre
vailing wage determination may be invoked.
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SUMMARY OF CONCLUSIONS AND RECOMMENDATION

IV.

Summary of Conclusions and Recommendation
Based on the findings in this report, it is concluded:
- l.

Delays in the award of state contracts can result

in substantial expenditures of time and money, and postpone
the procurement of vital goods and services.
- 2.

The hearing procedures of chapter 120, F.S., when

invoked by an aggrieved contractor, can lead to delays in
the award of state contracts.
- 3.

The administrative hearing provisions of chapter

120, F.S., are important safeguards to assure fairness and
uniformity in agency dealings with private contractors.
- 4.

Amendment of chapter 120, F.S., to provide a

divergent set of hearing procedures for state contract bid
ding disputes would hinder the objective of establishing
uniformity in administrative proceedings, and could create
uncertainty regarding what constitutes compliance with
chapter 120, F.S.
- 5.

Total exemption of state contract bidding

disputes from the coverage of chapter 120, F.S., would
negate one of the basic purposes of the act -- providing
an administrative proceeding to hear the grievances of
persons doing business with state agencies.

If state

contract bidding disputes were completely exempted from
chapter 120, F.S., contractors would be limited to the
remedy of seeking an injunction in the circuit court.
Based upon these conclusions, it is recommended:
That specific rules relating to bidding disputes be
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adopted,

This recommendation would require state agencies

that conduct contract bidding negotiations to adopt rules
pursuant to the provisions of section 120.53, F.S., to
eliminate certain situations which have precipitated
delays.

The rules should be drawn so as to give contrac

tors due notice of the point at which they have an opportu
nity to request an administrative hearing.
The agency rules should specify a 21-day time period
after the contractor receives notice of the agency decision
or intended action which gives rise to the protest within
which an actual or prospective bidder must file a written
protest with the agency.
Provision should be made for an opportunity to re
solve the dispute by mutual agreement between the agency
and the contractor within 14 days after the protest is
filed.

If the dispute cannot be resolved by mutual agree

ment, and there is no disputed issue of material fact, an
informal hearing procedure should be provided.

The informal

hearing could be conducted by a hearing officer who is
designated by the agency head and who meets certain minimum
qualifications contained in the agency rule.

The informal

hearing should be conducted in accordance with section
120.57(2), F.S.
If the protest does raise a disputed issue of material
fact, the agency would refer it to the Division of
Administrative Hearings for further proceedings in accordance
with section 120.57(1), F.S. , which provides for formal
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administrative hearings.

The rules should state that

protests not filed within the time limits provided are
waived.

The rule should also provide that the agency may

proceed with the bidding process or award of the contract if
the agency head makes a written determination that award of
the contract without delay is necessary to avoid an immediate
danger to the public health, safety, and welfare.

This

determination by the agency head should include the specific
facts underlying the findings.

Legislation has been pre

pared to specifically provide for the adoption and to outline
the contents of these rules to assure uniformity in proce
dures used by all agencies.

This provision would be added

as subsection (5) of section 120.53, F.S.

The proposed

bill contains the following provisions:
l.

The agency shall give notice, as soon as practica-

ble by posting the bid tabulation at the location where the
bids were opened, or by certified mail return receipt
requested, to actual and prospective bidders of its decision
or intended decision concerning bid solicitations or contract
awards, and that failure timely to file a protest shall
constitute waiver of proceedings under this chapter;
2.

Actual or prospective bidders adversely affected

by the agency decision or intended decision shall file a
protest in writing within 21 days of receipt of the notice
of the agency decision or intended decision;
3.

Failure timely to file a protest shall constitute

a waiver of proceedings under this chapter;
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4.

Receipt of a timely protest shall stop the bid

solicitation process and the contract award process until
the dispute is resolved by final agency action, unless the
agency head sets forth in writing particular facts and
circumstances which make it necessary to continue the bid
solicitation or to award the contract without delay to
avoid an immediate serious danger to the public health,
safety, and welfare;
5.

An opportunity shall be made available to resolve

the dispute by mutual agreement between the parties within
14 days of receipt of a protest;
6.

If the dispute is not resolved by mutual agreement

within 14 days of receipt of the protest and if there are no
disputed issues of material fact, an informal proceeding
shall be conducted in accordance with section 120.57(2) and
applicable agency rules, provided that the agency shall by
rule establish minimum qualifications for persons who
conduct the section 120.57(2) proceedings; and
7.

If the dispute is not resolved by mutual agreement

within 14 days of receipt of the protest and if there are
disputed issues of material fact, the agency shall refer the
protest to the division for proceedings under section
120.57(1).
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287.062 Competitive bids, when required; ex
ception.-No purchase of commodities may be made
when the purchase price thereof is in excess of $2,500 unless made upon competitive bids received, ex
cept:
(1) If the head of any state agency shall maintain
that an emergency exists in regard to the purchase
of any commodity, so that the delay incident to giv
ing opportunity for competitive bidding would be
detrimental to the interests of the state, then the
head of such agency shall file with the division a
statement under oath certifying the conditions and
circumstances. In the case of the emergency pur
chase of insurance, the period of coverage of such
insurance shall not exceed a period of 30 days; and
all such emergency purchases shall be reported to
the head of the Department of General Services.
(2) Purchasing agreements, contracts, and maxi
mum price regulations executed by the division are
excepted from bid requirements.
(3) Commodities available only from a single
source may be excepted from the bid requirements
upon the filing by the head of an agency of a certifi
cation of conditions and circumstances with the divi
sion if, subsequent thereto, the division authorizes
the exception in writing.
.
(4) When it is in the best interest of the state, the
head of the Department of General Services may
authorize the division director to purchase insur
ance by negotiation, but this shall be done only un
der conditions most favorable to the public interest
and upon a showing that said purchase shall result
in the lowest ultimate cost for the coverage obtained.
Hiatory,_._ 22, ch. 6�106; .._ l. ch. 711-109.
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120.57 ·oecisions which affect substantial in
terests.-The provisions of this section shall apply
in all proceedings in which the substantial interests
of a party are determine<l by an agency. Unless
waived by all parties, subsection (1) shall apply
whenever the proceeding involves a disputed issue of
material fact. Unless otherwise agreed, subsection
(2) shall apply in all other cases.
(1) FORMAL PROCEEDINGS.(a) A hearing officer assigned by the division
shall conduct all hearings under this subsection, ex
cept for:
1. Hearings before agency heads or a member
thereof other than an agency head or a member of
an agency head within the Department of Profes
sional and Occupational Regulation;
2. Hearings before the 1 Board of Review in un
employment compensation appeals, unemployment
compensation appeals referees, special deputies pur
suant to s. 443.15, and the Public Service Commis
sion or its examine:-s;
3. Hearings regarding drivers' licensing pursu
ant to chapter 322;
4. Hearings conducted ffithin the Department of
Health and Rehabilitative Services in the execution
of those social and economic programs administere<l
by the former Di\·ision of Family Services of said
c.epartment prior to the reorganization effected by
chapter 75-48, Laws of Florida;
5. Hearings in which the division is a party, in
which case an attorney assi gn ed by the Administra
tion Commission shall be the hearing officer;
6. Hearings which involve student disciplinary
suspensions or expulsions and which are conducted
by educational units; and
7. Hearings of the 'Public Employees Relations
Commission in which a determination is made of the
appropriateness of the bargaining unit, as provide<l
in s. 447.307.
8. Hearings held by the Department of Agricul
ture and Consumer Services pursuant to chapter
601.
Cb) In cases to which this subsection is applicable,
the follov.ing procedures shall apply:
1. Requests for hearings shall be granted or de
nied within 15 days of receipt.
2. All parties shall be afforded an opportunity for
a hearing aft.er reasonable notice of not less than 14
days; however, the 14-day notice. requirement may
be waived with the consent of all parties. In prelimi
nary hearings for the revocation of parole, no less
than 7 days' notice shall be given. In parole revoca
tion hearings purs:.iant toss. 949.10 and 949.11, rea
sonable notice of not less than 5 days shall be given.
In hearings invoi\'ing student disciplinary suspen
sions or expulsions conducted by educational units,
the 14-day notice requirement may be waived by the
agency head or the hearing officer without the con
sent of the parties. The notice shall include:
a. A statement of the time, place, and nature of
the hearing.
b. A statement of tne legal authority and juris
diction under which the hearing is to be held.
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c. A reference to the particular sections of the
statutes and rules involved.
d. A short and plain statement of the matters
asserted by the agency and by all parties of record st
the time notice is given. If the agency or any party
is unable to state the matters in sufficient detail st
the time initial notice is given, the notice may be
limited to a statement of the issues involved, and
thereafter, upon timely written application, a more
definite and detaile<l statement shall be furnished
not less than 3 days prior to the date set for the
hearing.
· 3. Except for proceedings conducted as pre
scribe<l in s. 120.54{4) or s. 120.56, all petitions or
requests for hearings under this section shall be filed
ffith the agency. If the agency elects to request a
hearing officer from the division, it shall notify the
division within 10 days of receipt of the petition ot
request, requesting the assignment of a hearing offreer and, with the concurrence of the division, set
the time, date, and place of the hearing. On request
of any agency, the division shall assign hearing offi
cers with due regard to the expertise required for the
particular matter. Any party may request the dis
qualification of any hearing officer by filing an affi.
davit with the division prior to the taking of evidence
at a hearing, stating the grounds with particularity.
4. All parties shall have an opportunity to re
spond, to present evidence and argument on all is
sues involved, to conduct cross-examination and sub
mit rebuttal evidence, to submit proposed findings of
facts and orders, to file exceptions to any order or
hearing officer's recommended order, and to be rep
resented by counsel. When appropriate, the general
public may be given an opportunity to present oral
or written communications. If the agency proposes
to consider such material, then all parties shall be
given an opportunity to cross-examine or challenge
or rebut it.
5. The record in cases governed by this subsec
tion shall consist only of:
a. All notices, pleadings, motions, and intermediate rulings;
b. Evidence received or considered;
c. A statement of matters officially recognized;
d. Questions and proffers of proof and objections
and rulings thereon;
e. Propose<l findings and exceptions;
f. Any decision, opinion, proposed or recom
mended order, or report by the officer presiding at
the hearing;
g. All staff memoranda or data submitted to the
hearing officer during the hearing or prior to its
disposition, after notice of the submission to all par
ties, except communications by advisory staff as per
mitted under s. 120.66(1), if such communications
are public records;
h. All matte:-s placed on the record aft.er an ex
parte communication pursuant to s. 120.66(2); and
i. The official transcript.
6. The agency shall accurately and completely
preserve all testimony in the proceeding, and, on the
request of any party, it shall make a full or partial
transcript a\'ailable at no more than actual cost.
7. Findings of fact shall be based exclusively on
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the evidence of record and on matters officially rec
ognized.
8. Except as provided in subparagraph 12., the
hearing officer shall complete and submit to the
agency and all parties a recommended order consist•
ing of his findings of fact, conclusions of law, inter
pretation of administrative rules, recommended
penalty, if applicable, and any other information re
quired by law or agency rule to be contained in the
final order. The agency shall allow each party at
least 10 days in which tQ submit written exceptions
to the recommended order.
9. The agency may adopt the recommended or•
der as the agency's final order. The agency in its
final order may reject or modify the conclusions of
law and interpretation ofadministrative rules in the
recommended order, but may not reject or modify
the findings of fact unless the agency first deter
mines from a review of the complete record, and
states with particularity in the order, that the find·
�gs of_fact were not based upon competent substan1.1al eY1dence or that the proceedings on which the
findings were based did not comply with essential
requirements of law. The agency may accept or re
duce the recommended penalty in a recommended
order, but may not increase it without a review of the
complete record. In the event a court reverses an
agency's order, the court in its discretion may award
attorney's fees and costs to the aggrieved prevailing
party.
10. If the hearing officer assigned to a hearing
become� unavailable, the division shall assign anoth
er heanng officer who shall use any existing record
and receive any additional evidence or argument, if
any, which the new hearing officer finds necessary.
11. A hearing officer who is a member ofan agen
cy head may participate in the formulation of the
agency's final order, provided he has completed all
his duties as hearing officer.
12. In applications for a license or mergers pur
suant to title XX.XV1 or title XXXVTI which are
referred by the agency to the division for hearing
pursuant to this section, the hearing officer shall
com?lete and submit to the agency and to all parties
a written report consisting of findings of fact and
rulings on evidentiary matters. The agency shall a].
low each party at least 10 days in which to submit
written exceptions to the reoort.
(2) INFORMAL PROCEEDINGS.-In cases to
�hich subsection (1) does not apply:
(a) The agency shall, in accordance with its rules
of procedure:
1. Give reasonable notice to affected persons or
parties of the agency's action, whether proposed or
already taken, or of its decision to refuse action, to
gether with a summary of the factual, legal, and
policy grounds therefor.
2. Give affected persons or parties or their coun
sel an opportunity, at a convenient time and place,
to present to the agency or hearing officer written or
oral evidence in opposition to the agency's action or
refusal to act, or a written statement challenging the
grounds upon which the agency has chosen to justify
its action or inaction.
3. If the objections of the persons or parties are
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overruled, provide a written explanation within 7
days.
(b) The record shall only consist of:
1. The notice and summary of grounds;
2. Evidence received or considered;
3. All -written statements submitted by persons
and parties;
4. Any decision overruling objections;
5. All matters placed on the record after an ex
parte communication pursuant to subsection
120.66(2); and
6. The official transcript.
(3) Unless precluded by law, informal disposition
may be made of any proceeding by stipulation,
agreed settlement, or consent order.
(4) This section shall not apply to agency investi
gations preliminary to agency action.

Ill,1.ory__., I, ch. 74-310: L 7, ch. 7�191; L 8, ch. 7&131; L l, ch. 77-174; L
6, ch. 77-4&); a. 6. JI. ch. 78-95; L 6, ch. 78-425.
'Not.&.� L I, ch. 7&-201, which changed the name of the Board of Rniew
to Uoemploymeot Appeili Commiaaion. Aloe, ... L 3, ch. 73-201, which tn.:i>
.forre<l the a,�oa from the Department of Co=•= t.o the Dep&rt:Dez:t
of !Aber &.:ld £:opbymeot Security.
'Not..e.-&e L 3, ch. 7&-201. which tranden-ed the f'ubUc Emplo�...,. R.ela
tiooa Ccmmi.woo from the Department o( Comroera, t.o the Depar=oat a{
ubor u,d E::cpioymeot Secu.nt:y.

B-2

CHAPTER l3A-l, FLORIDA ADMINISTRATIVE CODE
Supp. �o. 96

GENERAL REGULATIONS

CHAPTER 13A-1

RULES
OF THE
DEPAR'n1ENT OF GENERAL SERVlCES
DIVISION OF PURCHASING
CHAPTER 13A·l
GENERAL REGULATIONS
13A·l.01 Definitions
13A·l.02 Bid Invitations
13A·l.03 ll!otor Vehicles, Heavy Equipment, Boats
and Aircrafts
13A·l.04 Acquisitions of Printing, Duplicating and
Reproduction Equipment
13A·l.05 Commodities Purchased for Resale
13A·l.06 Vendors and Suppliers
13A·l.07 Standards and Specifications
13A-l.08 Term Contracts and Price Agreements
13A·l.09 Emergency Purchases
13A-l.10 Single Source Purchases
13A-1.ll Identical (Tie) Bids
13A·l.12 Maximum Price Regulations
13A·l.13 Printing Regulations

contractual services may include the acquisition of
reports on the findings of consultants with whom any
agency has a contract for such services; or a
contractual service exists where it is impossible to
predetermine the need for a commodity at the time
of lease or purchase of a service, provided, however,
such leases or purchases shall be subject to the review
of the Division of Purchasing, at its request.
(3) Formal Bid - A formal bid is defined as a
sealed bid with the title, date and hour of the Public
bid opening designated. It may include printed
i ns tructions prescribing all general rules and
regulations for bidding and provide for a manual
signature of an authorized representative.
( 4) Informal Bid - An informal bid is defined
as either a written or verbal quotation not requiring a
public opening of such bid at a specific time or date.
Writ�en evidC:nce of verbal qu,)tations shall be
maintained.
( 5) Agency Head - A n agency head, within
the m e a n ing of Chapter 287, Part I, Florida
Statutes is defined as the person or collegial body
in a dep a r t m e n t or other governmental unit
statutorily responsible for final agency action.
(6) Contracts (Term-Definite Quantity) - One
of two types of contracts defined below shall be
f!Xecuted whenever in the best interest of the agency
or State.
(a) Definite Quantity Contract - Definite
quantity contract whereby the contractor(&) agrees to
furnish a specific quantity of an item or items at a
specified price and time. Delivery and acceptance of
the specific quantity by the agency completes such
contract.
Indefinite quantity
(b) Term Contract
contract whereby a contractor(s) agrees to furnish an
item or items during a prescribed period of time (such
as 3, 6, 9, 12 months or a specific date). The specified
period of time or date completes such contract.
(7) Printing - The term "printing" shall
include "commercial printing services" and shall
mean and include any mechanical process whereby
ink is transferred to paper.
( 8) Printed Material - Shall mean and include
any book, pamphlet, bro chure, report, form,
stationery, label, tag, card or other product of
printing which shall be purchased by any State
Agency.
(9) Class B Printing - For purposes of this
regulation, Class B P ublic Printing is defined as that
portion of printing required f or the State (other than
Class A, Legislative Print ing) which may be circulated
t0 and/or used by the general public, public or
governmental entities other than agencies of the State
of Florida.

13A·l.0l Definitions.
(1) A rurchase
( 2) Contractual Service
( 3) Formal Bid
(4) Informal Bid
( 5) Agency l-iead
(6) Contracts (Term-Definite Quantity)
( 7) Printing
( 8) Printed 11aterial
(9) Class B Printing
( l 0) Competitive Bids
(11) Valid Bid
(12) Emergency Purchase
(13) Single Source Purchase
(14) Identical (Tie) Bids
(15) Mutuality of Management
(16) Notice of Award is a Contract
( l) A Purchase - A purchase is defined as an
acquisition by contracting in any manner, whether by
rPnt, lease, lease purchase or outright purchase, with a
source of supply ior commodities or for both services
and commodities. Within the meaning of this
definition, the following are not purchases of
commodities.
(a) Transfer, sale, or exchange of personal
property between governmental agencies.
( b) Commodities purchased for resale except
Class B Printing.
(c) Utilities.
(d) Public communications, i.e., telephone,
telegraph.
(e) Postage.
(f) Trans ;:,on.ation of persons or things.
(g) Proiessior.al services.
(h) Senices where no commodity is acquired.
A contractual
( 2) Contrac:u::il Ser.ice
;ervice, within the meaning of Chapter 287, Part I,
Florida Statutes, includes the acquisition of no
commodities incidental to such ser.ices, except that
1
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(2) Legal Advertisements - All purchases in
excess of SS,000 shall be advertised at lea.st once in a
newspaper of general circulation no less than ten ( 10)
days prior to the bid opening. This is a minimal
requirement and shall in no way be construed as
limiting frequency, lapse time, or number of
newspapers in which the advertisement may appear;
provided, however, if the head of an agency
determines that an unusual problem exists so that the
delay incident to giving opportunity for advertising
would be detrimental to the interest of the agency,
then, and in such event, the head of such agency shall
tile with the Division of Purchasing a certiiication of
the conditions and circumstances. Upon receipt of
such statement, the Division of Purchasing may, in
v.Titing, waive the advertising.
( 3) Receipt of One Bid in the First Call for
Bids on Commodities Exceeding $2,500 - When
only one bid is received for the purchase of an item
or group of items exceeding $2,500 in the first call
for bids, the agency shall review the bid in order to
determine the reasons, if any, why only one bid was
r eceived before issuing a second cal l for bids;
provided, however, if the agency determines that a
second call for bids would not be in the best
interest of the agency, then the agency head may
make a certification, in writing, as to the conditions
and circumstances to the Division of Purchasing. In
a d dition, copy of complete bid invitation and
specific a t i o n , copy of all bids along with a
tabulation sheet noting "no bid" responses, and a
list of vendors by name and address from whom bid
invitations were solicited must accompany th£
certification, the division may, in writing, authorize
the purchase or require a second call for bids.
C e r t i f i c a t i o n i s n o t r equired if bi d
specifications were approved by the Division of
Purchasing and bids were solicited from all suppliers
registered w ith t h e D ivision or from a list
specific a lly approved by the Division for the
particular commodity involved.
( 4) Receipt of One Bid in the Second Call for
Bids on Commodities Exceeding $2,500 - Where
only one bid is received for the purchase of an item
or group of items exceeding $2,500 in the second
call for bids, then the agency shall submit to the
Division of Purchasing the complete file, including a
copy of all bids along with a tabulation sheet noting
"no bid" responses, list of vendors by name and
address froc whom bid invitations were solicited.
T he Division of P urchasing may, in writing,
a u t horize the p ur c h a se or make appropriate
recommendations for rebidding. Exception in ( 3)
above applies.
( 5) J-;o Bid Received - In the event no bids
received, the agency shall advise the Division of
Purchasing, in writing, the conditions and
circumstances surrounding the bid. After a review,
the Di\;sion may authorize or negotiate such
purchase at the best possible price.
( 6) Purchases Not to be Divided - No purchase
shall be di\ided or subdivided in order to circumvent
the competitive bid requirements of the statutes or
regulations .
(7) Copy of Bids to be Forwarded to the
Division of Purchasing Bureau of Standards - Upon
issuance of any bid, agencies shall forward to the
Division of Purchasing, one complete copy of each

(10) Competitive Bids - Competitive bids shall
mean two or more valid responses to a bid invit.ltion.
( 11) Valid Bid - A responsible offer in full
c o m plia n ce v.;th the bid specifications and
conditions.
( 12) Emergency Purchase - An emergency
purchase is defined as one brought about by a sudden
unex�cted turn of events (i.e., acts of God, riot,
fires, floods, accidents, or any circumstances or c:"duse
beyond the control of the agency in the normal
conduc� of its business) in'l"olving health, welfare,
injury, or loss to the State, and which can be rectified
only by immediate purchase of equipment, printi::ig;
supplies, materials, or services.
( 13) Single Source Purchases - A single source
commodity is defined as a product that is
non-competitive in price and/or specification.
( 14) Identical (Tie) Bids - Identical bids are
two or more bids which are equal with respect to
price, quality, and service.
(15) Mutuality of Management - Only the low
bidder of firms mutually owned or managed may be
considered in determining an award.
(16) Notice of Award is a Contract - The
issuance by State agencies of a purchase order or
other notice of award for any or all of the items for
which bids are submitted shall constitute a contract
between the supplier and the State agencies to furnish
and deliver the materials and services or items set
forth in the purchase order or other notice of award
at the i:�ices, te:rru and co.iditions thereon SP£cified,
as if said form of contract had been signed by a
proper officer or agent of the agency, and the
supplier, and with which the supplier agrees to
COIT-ply.

Specific Authority 287.042 (10) FS. Law lmi,.!Hnented
287 .052, 287 .062 FS. History-New 5-20-64, Revised 2-6-68,
5-20-71. Amended 5-19-72, 7-31-75, 10-1-78.

13A-l.02 Bid Invitations,
(1) Competitive Bids Required on Purchases
Exceeding S2,500.
(2) Legal Advertisements
( 3) Receipt of One Bid in the First Call for
Bids on Commodities Exceeding S2,500.
( 4) Receipt of One Bid in the Second Call for
Bids on Commodities Exceeding $2,500.
(5) No Bid Received
(6) Purchases Not to be Divided
(7) Copy of Bids to be Forwarded to the
Division of Purchasing
(8) Conditions to be Incltided in Call for Bids
( 9) Determination of Best Bid
( 10) Right to Reject Bids
(11) Copy of Award of Lease
(12) Lease Contracts and Purchase Agreements
(13) Cancellation Clause
( l) Competitive Bids Required on Purchases
Exceeding S2,500 - In accordance v.;th Chapter
287, Florida Statutes, 1978, all purchases in excess
of S2,500 for an item or group of items, shall be
m a de b y f irst securing two or more formal
competitive bids, except as provided in 13A-l.08,
13A-l.09, 13A-l.10 and 13A-l.13 . This shall in no
way be construed as limiting the nu:nber of bids
solicited, it being intended that as many competitive
bids be secured as possible, consistent with good
purchasing practices.
2
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( 1) Printing, Duplicating and Reproduction
equipment that has been certified bv the Division
o n State Contra ct, i n cluding approved price
agreements, for use by all State agencies, may be
contracted for by an agency head provided within
thirty (30) days, he shall certify the transaction to
the Divisior., with a copy of the purchase order,
stating that he has used criteria promulgated by the
D i vision t o se lect the most competitive cost
effective equipment on St.ate contract capable of
meeting the agency's needs.
(2) A ll Printing, Duplicating and Reproduction
Equipment (includes all related equipment utilized
in a reproduction facili ty or functi on excludes
equipment features) - The agency shall furnish the
Division of Purchasing, in writing, full information
relative to the proposed purchase. This shall include
the q u a n tity,. make, year, model or type of
e q u ipment; also, whether or not it is a new
installation, a replacement, or an addition to an
existing i nsta l l a t i o n . A cquisition of Printing,
D u p l i c a ting or R e pr o d u ction equipment not
certified by t h e Division on State Contract,
including approved price agreement, m ay not be
m ade by an agency except upon application and
written approval of the Division of Purchasing.
In case of trade-in, the agency shall also
furnish a full description of equipment to be traded,
present mechanical condition, estimated cost of.
necessary repairs and any other information to
support justification for the trade. It shall be the
duty of the Division of Purchasing to investigate the
need for the purchase, the type of equipment
requested, and the purpose for which it is to be
used.
( 3) Usage o f P r in ting, Duplicating and
R e p r o d u c tio n E q u ipm ent A uth o rized f o r
Acquisition b y the Division o f Purchasing for
P u rpose of Production of �!1terial :q_e!Jted to
Busines.s of the State - Printing, duplicating, and
reproduction equipment authorized for acquisition
by the Division for use by any State agency shall
thereafter not be used to produce any material, the
style and/or volume of which is determined by the
Division to be counterefiicient, uneconomical, or
illegal; or shall it be used for any purpcse other
than the production of material directly related to
business of the State.
( 4) Cost Records - Any agency equipping,
operating, or maintaining printing, duplicating, or
reproduction services or facilities shall maintain cost
records on each sue h service or facili tv. and shall
furnish cost records to the Division or" Purchasing,
upon request. Agencies operating or maintaining
major installations of such services or facilities shall
maintain such cost records as may be prescribed by
the Division.

bid invitation for all commodity purc hases in excess
of $2,50 0, unle55 otherwise determined by the
Division. In addition, agencies shall also, upon
request, furnish a copy of any or all bid tabulations.
(8) Conditions to be Included in Call for Bids
- All formal bid invitations issued by any agency
shall include the standard "State of Florida Invitation
to Bid/Bidder Acknowledgment" Form 2043.
(9) Determination of Best Bid - It shall be the
responsibility of the agency to determine the lowest
r e s p o nsible bidder meeting specifications and
conditions of a bid invitation. In any case where an
agency makes a determination it wishes to accept a
bid other than the low bid meeting specifications, it
shall first submit to the Division of Purchasing its
complete file containing all information available t o
that agency, including reasons for recommending a
bid other than the low bid.
(10) Right to Reject Bids - The agency shall
reserve the right to reject any or all bids and such
reservation should be indicated in all advertising and
bid invitations.
(11) C o p y of A w ar d of Le ase or
Lease-Purchase Agreements to be Forwarded to the
Division of Purchasing - At least seven (7) days prior
to the award of any lease or lease·purchase
agreements, agencies. shall, upon request, forward to
the Division of Purchasing, one complete copy of
each agreement for all commodities acquired in
exceS6 of $2,500. In addition, agencies shall also
furnish copy of bid invitation, bids, and bid
tabulation.
(12) Lease Contracts or Lease-Purchase
Agreements, the Term of Which Exceeds Twelve
Months - No lease agreement shall exceed a period of
twelve months; however, acquisitions by this method
may be subject to a clause granting option to renew.
The State of Florida may not enter into a lease or
lease-purchase agreement, the term of which exceeds
one year, un1ess the agreement contains the
stipulation, " ...subject to availability of funds".
(13) Cancellation Clause - All documents
perta i n i ng to installment contracts or lease
documents which contain no provision for purchase
must include provisions for a cancellation clause of
30, 60, or 90 days, whichever is determined to be in
the best interest of the State.

0

Specific Authority 287.042(10) FS. Law Implemented
287.062 FS. History-New 5-20-64, Amended 4-4-Gi
Revised 2-6-68, Amended 2-8-69, Revised 5-20-71, Amended
7-31-7 5, l 0-1-78.

13A·l.0 3 Motor Vehicles, Heavy Equipment,
Boats, and Aircraft.

Specific Authority 287.061(1) FS. Law Implemented
287.061(3) FS. History-New $-20-64. Amended 10-21-65
10-4-66, •i-67, Re-vised Z.6-s38' Amended 4-8-68' Rer,e,,l<!d
5-20-71.

13A·l.04 Acquisitions of Printing, Duplicating
and Reproduction Equipment.
( 1) Printing, Duplicating and Reproduction
Equipment That Has Been Certified by the Division
on State Contract For Use By All State Agencies.
(2) A l l P r i n t i n g, D u p licating and
Reproduction Equipmen:.
(3) Us age of P r i n ting, Duplicating and
R e p r o d u c ti o n E quipment A u t h o rized for
Ac qu isition by the Division ·of Purchasing for
pur p ose of Production of !\!aterial Related to
Business of the State.
( 4) Cost Records.

Specific Authority 287.042(10) FS. Law Implemented
287.01(2). :!Si .0�3 FS. History-New 5-Zo--54, Revised
2-6-68, 5-2C>-71, Amended 7-31-i:i, Joint .>�..rrunistrative
Procedures Cor:i...,nittee Objection Filed - See FAW Vol. 1.
No. 38. September 26, 197 5: Objection Filed - See FAW
'"'cl. 1, No. 38. September :?6, l Si!>: Joint Adr.iinistrative
Procedures Com.rmttec Obiecuon Withd.:a,n1 - See FAW
Vol. 3, No. 30, July 29. 19i7, Amended lC>-1-78.

13..\-1.05 Commodities Purchased for Resale.

Specific Authority 287.061(1) FS. Law Implemented
2 6 i .01 l(Z) f'S. History-:Sew 5·20-64. R.e\'!.sed 2-o-<38,
Repealed 5·20-71.

3
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13A·l.06 Yendors and Suppliers.
( 1) All Firms Doing Business with the State in
the Purchase of Commodities Shall be Registered
with the Di\·ision of Purchasing.
( 2) D ivision of Purchasing Authorized to
Remove Vendors and Suppliers from Mailing Lists.
( 3) A gencies to Report any Violation of
Con tract to the Division of Purchasing.
( 4) Director of the Division of Purchasing to
Report Removals to the Executive Director of the
Department of General Services.
( 1) All Firms Doing R_epetitive Business with the
Agencies of the St.ate of Florida in the Purchase of
Commod i t ies i n Exce s s of S2,500 Shall Be
Registered with the Division o: Purchasing - All
firms doing business with the State on a repetitive
basis for the purchase of commodities defined in
Section 287.012, Florida Statutes, in excess of
S2,500 shall be registered with the Division of
Purchasing on forms available for that purpose.
The Division shall determine the adequacy of
the firm's resources, and service reputation. When
t he firm is approved as a supplier, a Vendor
Regist:-ation Kumber will be issued the applicant,
:or retention until further notice by the Division.
The Vendor Number shall thereafter appear on
all bid documents submitted to any State agency
for identification purposes.
(2) Division of Purchasing Authorized to Remove
Vendors and Suppliers From Mailing Lists - The
Division of Purchasing shall be authorized to remove
from the mai:ing list �f any State agency the name
o f a v e n d o r or s u p p l ie r for reasons o f
non·periorman ce, failure to respond t o three
con s e c u t ive bid invitations, or other pertinent
factors deemed reasonable and valid. Any attempt
to i n fl ue n ce an award s h a l l be a primary
justification for removal of a vendor from a mailing
list.
(3) Agencie_s to Report"Any Violation of Cont.act
to the Division of Purchasing - Agencies shall
report to the Division of Purchasing any significant
violation of a contract by a vendor or supplier.
Upon such notification, the Division may authorize
the agency to remove such vendor or supplier from
its mailing list and notify all agencies to cease doing
business with such vendor or supplier for such time
as he deems necessary.
( 4) Director of the Division of Purchasing to
Report Removals to the Executive Director of the
Deoartmen t of General Services - The Director of
the· Division of Purchasing shall report any vendor
or supplier who is removed under the prov isions of
(3) a b o v e to the Executive Director of the
Department of General Services. Such reports shall
include a statement of the Circumstances which led
to the removal. Any vendor so remo\;ed may, upon
written request, have the removal action reviewed
by the Executive Director· of the Department of
General Sen·ices.
Actions taken pursuant to subsections (2), (3),
and ( 4) of 13A-l.06 shall be subject to the
provisions oi Chapter 120, Florida Statutes, known
a.s the Aci:ninistrath·e Procedures Act.
Specific Au�hority 28i.042 (10) FS. Law Implemented
28i.042 (1) FS. History-Sew 5-2()..;4, Revised 2�-68,

Supp.

( 2 ) Assist ance a n d Coo p e r ation of
Departments
(3) Effect and E�ceptions
( 1) Duties - It shall be the duty of the
Division of Purchasing to formulate, adopt, establish,
and/or modify standards and specifications applying
to all State purchases of commodities.
( 2) Assistance a n d Coo pe r at ion of
Departments - In the formulation, adoption, and/or
modification of any standards or specifications, the
Division of Purchasing may seek advice, assistan�,
cooperation of any agency to ascertain its precise
requirements of any given commodity.
(3) E ffect and Ex cep tions - After its
adoption, each standard or specification shall, until
revised or rescinded, apply alike in terms and effect
to every State purchase of th� commodity described
in such standards or specifications, except that the
Division of Purchasing, whenever it deems necessary,
may waive the requirement& of this section when
justified.
Specific Authority 287.042(10) FS. Law Implemented
2 8 7 .042(7) FS. History-New 2-6-68, Revised 5·20·71,
Amended 10-1-78.
13A·l.08 Term Cont racts and Price
Agreements.
(1) Agencies to Furnish Tabulated Estimates of
All Supplies, Materials, and Equipment Needed
( 2) Bid Evaluations State Term Contracts and
Price Agreements
(3) Sources of Supply to be Certified to the

Agencies

( 4) Ex�ptions
(5) Agency Contracts
( 1) Agencies to Furnish Tabulated Estimates
of All Supplies, Materials, and Equipment Needed A ll age ncies shall furnish to the Division of
Purchasing, when requested and on forms provided
by the Division, tabulated estimates of all supplies,
materials, and equipment needed and required by
the agencies for such periods in advance as may be
designated by the Di,·ision of Purchasing.
( 2) Bid Evaluations State Term Contracts and
Price Agreements · The Division will analyze the
commodity price history, market trends and available
governmental guidelines to establish an acceptable
pricing level. If the lowest responsive bid exceed7 the
determined acceptable pricing !eve!, then the D1v1s1on
shall make a final determination to accept or reject
any and all valid bids based on a comparison of bid
prices with current market pricing, consequences of
varying the length of the contract term, or other
variables favorable to lower pricing, and the impact of
not contracting until more favorable market
conditions exist, thereby assuring that such iinal
action is clearlv in the best interest of the State.
( 3) Sou;ces of Supply to be Certified to the
Agencies - After sources of supply have been
established by contract or price agreement, they shall
be certified to the agencies who shall issue purchase
orders ior all supplies, materials, and equipment
reauired bv them from the sources of supply so
ce(tified. One copy of the purchase order, when
is.sued shall be forwarded to the Division of
Purchasing.
It shall be unlav.iul to purchase any supplies,
materials or equipment from sources other than those
certified bv the Division of Purchasing.
( •i) Exceplions • Authority to purchase from
other than a conrract supplier shall be requested by

5-'..?0-il, Amended i•3l•i5, 10-1•78.

l 3A· 1. 07 Standards and Specificat ions.
(1) Du:ies
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are received and the bid value is in excess of s·2:sucr, a
report shall be made to the Division of Purch as ing
within thirty (30) days following the disposition of
bids. A copy of Form DJ-1510 is attached for use in
preparing such reports.
Specific Authority 287.0-12(!0) FS. Law Implemented
2!!7 .042(9). 287 .082 , 287 .092 FS. History-;';'ew 2-6-68,

the agency and _ �ertified to the Division of Purchasing
as to the conditi ons and circumstances requiring the
.
purchase. Upon receipt of such certification the
Division may, in writing, approve the purchase.
( 5) Agency Contracts - A copy of all agency
term contracts shall be filed with the Di,ision of
Purchasing upon execution.
Specific Authority 287.04200) FS. L.aw Implemented
287.042(2)(7)(8) FS. History-New 2-6·68. Amended 2·8·69
Revised �20-71. Amended 7•31-75, JO-l-78, ;,-17-79.

R,evised 5·20-71. Amended 7-31•75, 10-1-78.

13A·l.12 �laximum Price Regulations.
(1) Purpose of Maximum Price Regulations
(2) Purchase of Items Covered by ?\-laximum
Price Regulations to be Made on CompetitiveBids
( 3) Purchases of Items Covered Simultaneously
Under Purchasing Agreements or Contracts and
.Maximum Price Regulations
(1) Purpose of Maximum Price Regulations .Maximum price regulations executed by the Division
of Purchasing establish maximum fair prices which
State agencies shall pay for a commodity. Tneir
primary function is to set uniform prices in tne area
of small purchases.
(2) Purchases of Items Covered by Maximum
Price Regulations to be Made on Competitive Bids .l\-1aximum price regulations shall not be construed in
such manner as to circumvent the competitive bid
requirements set forth under Chapter 28i, Florida
Statutes. All purchases of items covered by maximum
price regulations exceeding S2,500 shall be made in
accordance with the bid requirements of Cbapter
287, Florida Statutes.
(3) Purchases of Items Covered Simultaneously
Under Pu,chasing Agreements or Contracts and
.Maximum Price Regulations - No purchase of a
commodity shall be made under a maximum price
regulation when such commodity is covered by a
price agreement or contract which has been executed
by the Division of Purchasing; provided, however, if
any agency determines that such purchase is in the
best interest of the State, a certification of the
conditions and circumstances requiring the purchase
ma v be filed with the Di,ision of Purchasing. t.:pon
rec�ipt of such certification, the Division of
Purchasing may, in ....,'riting, approve the purchase.
Specific Authority 287.0-12(10) FS. L.aw Implemented·
287.0-12Ci) FS. History-1'ew 2-6-68. Am�nded 4-11-69,
Rensed 5-20-71, Amended 7•31-,5. 10-1-,8.
13 A·l .13 Printing Regulations.
(1) Printing Classifications
( 2) Printing to be 11.:inufactund in Florida
( 3) No General Cor:mact for Class B Printing
( 4) Competitive Bids Required on Purchases
Over S500
( 5) New Bidders
( 6) Receipt of One Bid in First Call
( 7) Printing Contract Cannot be Sublet
( 8) Performance/Quality Control
( 9) Printing Adjustments
( 10) Printing of Annual and Biennial Reports
( 1) Printing Classifications - .\ll Class B
printing of the State shall be classified under one of
• the eight ( 8) listed group classific:itions. b each call
for bids or bid invitations, affec:ed State agencies
shall specify the applicable group classification, in
addition to the specific:itions and conditions ior
each job under consideration, thereby eliminating
the cost of mailing bid imitations to printers not
interested or capable of manuf:ictu�in[! work.
(a) Florida Class I - GEl\ER.AL PRJ.:--;Tr.:--;G
- Cards, letterheads, single or book tickets, flat
forms, imprinting (except. to produce stock items

13A-l.09 Emergency Purchases.
(1) Statement Under Oath
(2) Responsibilities
Section
( 1 ) S t a t e m e n t Under Oath
287. 062(1) requires that the head of the agency shall
file with the Division of Purchasing a statement under
oath certifying the conditions and circumstances
requiring an emergency purchase. This statement shall
be submitted within thirty (30) days after date of
purchase order and shall include complete details
s u r r o unding the event(s) which created the
emergency . A copy of the purchase order should
accompany the statements.
(2) Responsibilities
The Division of
Purchasing will not approve any purchase under this
regulation as the burden of proof rests with the
certifying officer; however, all statements will be
reviewed by the Division of Purchasing, and should
there be any reasonable doubt that an emergency did
exist, an opinion will be filed with the Auditor
General.
Soecific Authority 287.042(10) FS. L.aw Implemented
287.062(1) FS. History-1',"ew 2-6-68. Revised 5-20-il.
Amended 7-31-75.
13A·l.10 Single Source Purchases.
(1) Authorization of Single Source Purchases
(2) Annual Certifications of Purchases
(1) Authorization of Single Source Purchases Purchases of commodities from a single source may
be excepted from bid requirements by the Division of
Purchasing, in WTiting, upon the filing of a
certification by the head of an agency stating the
conditions and circumstances requiring the purchase.
This c:1?rtification shall set forth the purpose and need
and why the item is the only one that will produce
the desired results.
(2) Annual Certification of Purchases - The
Divis i o n may, i n wri t ing, approve annual
certifications for those commodities purchased on a
regular or continuing basis and which have been
proven to be :ivailable from a single source.
Soeci!ic Authority 287.042(10) FS. L.aw Implemented
287.062(3) FS. History-New 2-6-68. Revised 5-20-il.
13A-l.ll Identical (Tie)Bids.
(1) Award ofTieBids
(2) Exe cu tive Order 10936 Concerning
Reporting of IdenticalBids
Except for
( 1) Award of Tie Bids
preferences outlined in Sections 2Si.082 and
28 7 .092, Florida Statutes, the award of tie bids shall
be determined either by lot or on the basis of factors
deemed to serve the best interest of the State.
(2) Exec utive Order 10936 Concerning
Reporting of Identical Bids ·- Executive Order
10936 , dated April 24, 1961, (26 Federal Register
3555) requests state and local governmental bodies to
report to the Attorney General of the United Stat.es
information on identical bids. Wbenever identical bids
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not generally a \'ailia ble f rom commercial printing
shops; i.e. paper bags, stock forms, etc.)
NOTE: Envelopes imprinted with only an
agency's n a me a n d r e t u r n address may be
purchased in accordance with regulations in effect
on the purc�ase of commodities, and are exempt
f r o m prov1s1ons of Class B printing laws and
re1ZUlations.
Envelopes, paper bags, etc., printed to ord l!r
and s pecifications are classi fied as public printing,
and such purchases are subject to provisions of �
B.
(b) Fl o r i da C lass II - SPE CIA LITY
PRINTING - Die cut labels, labels in rolls, roll
tickets, printed decals, raised lettering, machine
forms, receipt books, ruled forms or revenue st.arnos
(c) Flo r i da Class III - CONTINUOUS
FORMS PRI�TING - Any single or multiple part
forms in continuous form used in mechanical
recording devices.
(d) Fl o r i d a Cl a ss IV
CARBON
INTERLEAVED A1'.'D CARBONLESS FOR.\1S Any form or two parts or more, using either one-time
carbon between parts, or using self-caroonating paper.
(e) Fl o r ida Class V - BOOKLETS,
PAMPHLETS, MAGAZINES - Any form folded to
multiple of four pages or more to be made a part of
books or to be made a part of a scheduled publication
including use of any flat color if desirable.
(f) Florida Class VI - PROCESS COLOR
WORK - Folders, booklets, display, reproduction of
adYertising pieces, ma::,s or pictorial scenes, including
use of process color renditions from color
transparencies or color separation sets, duotone
three-color or four-color renditions and flat color if
desirable.
(g) Florida Class VII - ENGRA YING Business cards, stationery, bonds; all items requiring
use on male/fem.a le dies.
(h) Florida Class- VIII - SILK SCREEN
Silk s c r e e n a n d layerbuilt
PRINTING
dec.alcomanias, display material and all items
requiring use of silk screen techniques.
(2) Printing to be M.an1,1.factured in Florida A II p r i nting required by any agency shall be
manufactured in the State of Florida, unless there is
no plant capable of performing the required printing
in the state, or when only one plant in the state
submits a bid for a required printing job, then the
award may be made to the lowest responsible
bidder v.ithout regard as to his location. \Vben the
printing is required to be performed in the state,
the bond given by any contractor for such printing
shall so state.
(3) No General Contract for Class B Printing
- No general contract shall be let to cov, r the
printing designated a.1 Cl.ass B, but each job coming
under this classification shall be let separately to the
lowest responsible bidder . Such contract shall apply
onlv t o t h e work u n d e r c o nsideration and
com.petitive bids shall be taken on any purchase in
excess of five-hundred dollars ($500).
( 4) Competiti\'e Bids Required on Purchases
Over Five-Hundred dollars (S 500) ·- :--;o purchases
in excess of ii\'e·hundred dollars ($500) shail be
made without first securing competitive bids from
two or more printing iirms. This shall in no way be
construed as limiting the number of bids solicited, it
being intended that as many competitive bids be
secured as possible consistent with good purchasing

Supp. No. l 03

practices.
(5) Ne•r; Bidders - Any printing firm desiring
to bid on State agencies' requirements of printing
sh.all first file a request with the Division of
Purchasing, who shall investigate the request to
determine tha t t h e f i rm's resources, service
reputation, manufacturing capability, and experience
are adequate for performing on contract with the
St.ate to supply the printing and services in the
classification on which it submits bids.
(6) Receipt of One Bid in First Call - When
only one bid ia received for printing exceeding five
(7) Printing Contract Cannot be Sublet Printing sh.all be aw-a.rded only to Printing Firms. No
contract shall oe awarded to any broker, agent or
independent contractor offering to provide printing
manufactured by other firms or persons within the
Sta t e . S h o uld there be· no plant capable of
performing the required printing in the state, or
when only one plant in the state submits a bid for a
required printing job, then the award may be me.de
to the lowest responsible bidder without regard as
to his location. W hen the printing is required to be
performed in the st.ate, the bond given by any
contractor for such printing shall so state.
( 8) P er for mance/Quality Control - Each
purchase order issued by an agency in excess of five
hundred dollars ($500) shall be accompanied by a
copy of the Division of Purchasing form, Clas.s B
Printing Contract Analysis, to be completed by the
printing contractor and forwarded, with an invoice
copy, to the Division when printing has been
delivered.
The Contracting agency shall deliver a sample
of the prin t.ed item to the Division when received.
The transaction will be analyzed and the contractor
g r a d e d o n j o b q uality , co m p l i a n c e wi t h
specifications, and delivery. I n the event an agency
is lawfully precluded from delivering a sample of
the printed item, the agency shall so advise the
Division in writing and cont.emporaneously report
on the contractor's performance and job quality.
( 9) Printing Adjustments - It is recognized
th.at in certain types of printing, overruns and
und er runs m a y b e unavoidable; however, no
purchase adjustment exceeding 10 percent overrun
and underrun of the quantity ordered shall be
approved by an agency unless otherwise expressly
provided by the contract. No adjustment shall be
accepted by an agency on any item of Florida Class
I printing, except items printed to order, and
specifications shall so provide. The general rule of
this paragraph shall not be accepted without first
requesting and obtaining written authorization of
the Division of Purchasing.
( 10) Printing of Annual and Biennial Reports
- Any agency required by statute to publish annual
or biennial reports shall first submit the bid
specifications for same to the Division of Purchasing
for review and approval. Cpon determination that
said specifications require the printing of the report
in uniform size and style, as prescribed by· the
Division, the agency will the thereupon notified in
writing and authorized to purch= same only upon
receipt of formal bids, regardless of value.
Specific Authority 283.10 (1). 283.101. 287.042 (10) FS.
Law lmplemen�d 283. 287 .102 FS. Joint Ad.rmm.s:rative
Procedul"'!s Comrruttee Objection Filed - See FA\\' Vol.l,
!so.16, April '.!5. 1975. and Vol. 1. No. 38 September '.!6,
1975. PJnory-New i-31-75. Amended 1·3·i7. 10·l·i8.
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CHAPTER 74-6, FLORIDA ADMINISTRATIVE CODE
Supp. No. 59

DECISIONS AFFECTING SUBSTANTIAL L'fiERESTS

CHAPTER 14-6

RULES
OF

DEPARTMENT OF TRANSPORTATION
CHAPTER 14-6

RULES OF PROCEDURE
DECISIONS AFFECTING SUBSTANTIAL IN"TE?..ESTS
H-6.01
14-6.02
14-6.03
14-6.04
14-6.05
14-6.06
14-6.07
14-6.08
14-6.09
14-6.10
14-6.11
14-6.12
14-6 . 13
14-6.14
14-6.15
14-6.1 6
14-6.17
1 d-6.18
14-6.19
14-6.20
14-6.21
14-6.22
14-6.23
14-6.24
14-6.'.:'.S
14-6.26
14-6.27
1 A-6 .28
1.!-6.29
14-6.30
14-6.31
14-6.32

General Purpose and Application
Parties; Intervenoro; Public Participation
Who M.ay Appear
Practice by Local Attorneys
Practice by Foreign Attorneys
Staff Personnel
Initial Pleadings
Responsive Pleadin�
Service
Contents
Form
Signature and Verification
Construction
Amendments
Default
?\�otions
Nature of Proceedings
Pleadings in Formal Proceedings
Pleadings in Informal Pro�edings
Pre-Hea r i ng Conference; Procedure;
Dismissal of Actions
Subsequent Formal Proceeding
Notice of Hearing
Conduct of Formal Hearings
Discovery - Wnen and How Made
Postpunemen:s, C o n t i nuances, a nd
Extensions of Time
Witness Subpoenas
\Vitness Fees
Froc.:durc and Hearings
Official Record of Hearings
Recommended Orders
Final Orders
Judicial Review

intervenors, according to the nature of the proett<ling
and the relationship of the respective parties. For
purposes of Chapter 14--6 of these rules, the following
tenr.s are defined:
(a) "Applicants" and "Petitioners" signify
persons filing formal wTitt.en requests with the
Depanment for some right, privilege or authority
within the jurisdiction of the Department to grant.
(b) "Cornpl.ainants" are persons who complain
of acts of things done or omitted to be done in
v i elation of some law administered by the
department, or in violation of some rule, regulation,
or order issued by the departmen�.
(c) "Defendants" are persons against whom a
comolaint is filed.
· (d) "Respondents" are persons name in an
order of investigation, rule to show cause, or
complaint made by the department upon it& own
motion.
(e) "Protestants" are persons who may oppose
the granting of an application or petition, in whole or
in part.
(f) "Inte:-venors"
l. Persons, other than the original parties to a
pending proceeding, who have an interest therein and
who desire to become parties thereto, may petition
-�he deoartment for leave to intervene.
2. An intervenor may support or oppose either
or all of the original parties, but must declare his
position and allege sufficient facts in support thereof
in his petition to intervene.
3. P<:titions for leave to intervene may be filed
at any time prior to the date of the hearing and may
be granted in the discretion of the department.
( 2) Appearances by other than Parties or

14-6.01 General Purpose and Application. This
part applies to all proceeiings in which substantial
interests are determined by the department or if the
de p a r t men t determines that the rule-making
proceedbg does not adequately protect a party's
interests. This part does not apply to any department
investigations preliminary to department action and
the adoption, arnendmen� or repeal of rules
pert.a.ining solely and exclusively to the organization,
practice or procedu:e of the department This chapter
shall apply only when the secretary of the
department elects to hold a hearing under F.S.
120.57 (1 )(b)3.

In tervenors:

(a) The department may allow members of the
general public to appear at a hearing and present oral
or vmtten communication without being a party or
an intervenor. Such participation shall be in the sole
discretion of the department. The department,
however, may set fair and reasonable conditions on
this appearance.
(b) All parties shall be entitled to receive
notice of adjudicatory bearings, conferences and
decisions of the department and those other rights
afforded by Chapter 120.
Specific Authority l 20.53(l)(b)(c), 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. His�ory-New
6-26-75, Amended 9·1•75.

Specific Authority l:::!0.53(1)(b)(c). 120.57 FS. Law
'Implemented l20.53(1)(b)(c), 120.57 FS. History-New
6-26-75. Amended 9-1-75.

l 4·6 .02 Par ties; Intervenor s; Pub lic
Participation.
( 1) P a r ties to p:oceedings before the
department are desi1:;nated as applicants, petitioners,
complainants, defenci.1nts, respondents, protest.ants or

14-6.03 Who May Appear. An individual may
represent hirr.self or be rei:;resented by counsel. All
entities created by !.aw shall be represented by
counsel.
15
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Specit!e Authority 120.53(l)(b)(c), 120.57 FS.
Law
Implemented 120.53(l )(b)(c), 120.57 FS. History- New
6-26-75.

Supp, No. 119

14-6.09 Service. The Complaint or Petition
sh.all be filed with the Department of Transportation,
Tallahassee, Florida Service shall be effective upon
mailing. All other pleadings or motions shall be
considered served when mailed. Computations of
time shall be governed by the provision of Florida
Rules of Civil Procedure 1.090, wherever applicable.
Further, any party represented by an attorney in any
pro�ding in th.is part shall be considered served with
any pleading or paper when service is made upon his
attorney. Service of process by publication may be
made as provided by statutes applicable for service of
proces.s in the courts of Ia w of this state.

14-6.04 Practice by Local Attorneys. All
persons duly licensed to practice law and in good
st.anding as members of. The Florida Bar shall be
permitted to practice before the department.

Specific Autbority
120.53{l)(b)(c), 120.57 FS. Law
Implemented 120.53(l)(b)(c) FS. History-New 6-26-75,

14-6.05 Practice by Foreign Attorneys. Upon
a pplica tion duly filed with the department
establishing that an attorney is a member in good
.standing of the bar in another state and that, under
the rules of comity of such state, attorneys of Florida
� similarly permitted to appear, attorneys of other
states may be permitted to appear in particular cases
before the department, provided requests for such
appearances have been made and granted prior to oral
ar�ment in the cause. Attorneys of other st.ates shall
not engage in general practice before the department
unless they are members of The Florida Bar in good
standing.

Specific Authority 120.53(1)(b)(c). 120.57 FS. Law
Implemented 120.53(1)(b)(c), 120.57 FS. History-New
6-26-7!>.

14-6.10 Contents. All pleadings shall show the
correct name and post office address of each party by
or for whom the particular pleading is filed, and the
name and post office address of the attorneys, if any.
Pleadings sh.a.ll also contain a full and clear statement
of facts that the party or parties are prepared to
prove by competent evidence at the hearing (the
proof of which will warrant the relief sought) and a
statement of the specific relief sought and the legal
basis for such relief.

Specific Authority 120.53(l)(b)(c), 120.57
FS. I-Aw
Implemented 120.53(l)(b)(c) FS. llistory-New 6-26-7 5.

14-6 .06 Staff Personnel Staff personnel of the
department appear neither in support of, nor in
opposition to, any party in any cause, but solely on
behalf of the general public interest. Their duty is to
reasonably insure that all facts touching upon the
gener al public interest are clearly brought before the
department. They may testify and offer exhibits, in
which case they are subject to cross-examination to
the same extent as any party.

Specific Authority 120.53(l)(b)(c). 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-7!>.

14-6.11 Form. All pleadings and exhibits in
formal proceedings shall be printed, typewritten, or
otherwise duplicated in legible form on white paper.
Unless printed, the impression shall be on one side of
the paper only, and the lines shall be double-spaced,
except quotations of two or more lines, which shall
be single-spaced and indented. Standard legal-size
paper may be used; however, a left margin of not less
th.an one and one-half inches and a top margin of at
least two inches must be provided.

Specific Authority l 20.53(1)(b)(c), 120.57 FS. Law
Implemented 120.53(1)(b)(c) FS. Hinory-New 6-26-75.

14-6.07 Pleadings and Motions. A complaint is
the appropriate initial pleading wherein an interested
party complains of ac� or things done or omitted to
be done in viol;ition of some law administered by the
department, or in violation of some rule or order
issued by the department.
(1) The department may institute a proceeding
on its own motion by an order directing a respondent
or defendant to show cause on or before a specified
date why a specific action should not be taken.
(2) A petition is the appropriate i.rutial
pleading wherein a party seeks a determination under
Chapter 14-7 of these rules.
( 3) Initial pleadings shall set forth the grounds
therefor with such clarity as to fully inform of the
issue involved and the action required. Initial
pleadings sh.all be signed and verified.

Spe--..ibc Authoricy 120.53(l)(b)(c). 120.57 FS. L.tw
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-75.

14-6.12 Signature and Verification. Pleadings
and amendments thereto shall be signed by one of the
parties, or an official thereof if the party is a
corporation or association, or by the pleader's
attorney or practitioner who is acquainted with the
facts. Pleadings filed by the department will be signed
by the appropriate departmental authority.
Specific Authority 120.53(l)(b)(c), 120.57 FS. I...w
l:t:1plemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-75.

14-6.13 Construction. The department shall
not permit substantial rights of the parties to be
impaired by insufficie:1t pleadings. Ho�ever,
reasonable compliance with these rules will _ be
expected in order th.at time may be conserv� d '. Justice
more expeditiously rendered, and the public mterest
more adequately protected.

S�c Authority 120.53(1)(b)(c). 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6·26-75, Amended 9-1•7!>.

14--6.08 Responsive Pleadings. lf an initial
pleading requires a response, the response and all
motions contained therein shall be styled as an
answer and shall be mailed to all parties of record and
filed with the department within twenty (20) days
after the initial pleading is mailed. Answers shall
confonn to the requirements governing pleadings
contained herein.

Specific Authority 120.53(l)(b)(c), 120. 57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-7 5.

14-6.14 Amendments. Any pleading _ may _be
amended or corrected or any omission supplied pnor
to the service of notice of hearing or prior to service

Spe cific Authority 120.53(l)(b)(c). 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-75.
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14·6.l 7 Natu re of P r ocee d i ng s. The
department recognizes both formal and informal
proceedings. Complaint.., controversies or petitiona
wruc:h require the taking of testimony, a formal
hearing, and a formal order, necessitate formal
proceedings. Formal proceedings &ball be instituted
and processed in conformity with these rules.
Whenever practicable, informal proceedings may be
used for prompt, amicable resolution of compla.inta,
controven;ies or petitions which do not necessarily
require a formal hearing.
Specific Authority l 20.53(1)(b>(c), 120.57 PS. Law
Implemented 120.53(l)(b)(c), 120.67 FS. History-New
6-26-76.

of the responsive pleading. Thereafter amendment£
will be recognized only by order of the department.
Any amendment which does not b roaden the issue
may be made at a hearing by agreement of parties or
at an uncontested hearing, at the discretion of the
departzrent.
Spec:i!ic Authority 120.53(l)(b)(c). 120.67 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. Hictory-New
6-26-75, Amended 9-1•75.

14-6.15 Default. The parties to a duly
scheduled hearing shall arrange to have themselves
and all witnes,;es present to testify promptly at the
time and place designated in the notice. The
department reserves the right to take such action as
the law permits if either party fails to appear at the
time and place set for this hearing.
Specific Authority 120.53(l)(bXc), 120.67 FS. Law
Implemented 120.53(l)(b)(c), 120.67 FS. History-New
6-26-75.

14-6.18 Pleadings in Formal Proceedings.
Pleadings in formal proceedings include applications,
petitions, complaints, answers, protests, orders to
&bow cause and other formal written statements of
act or law on wruch the party making the same relies
for appropriate action or relief by the department.
Specific Authority 120.53(1)(b)(c), 120.57 FS. Law
Implementad 120.53(l)(b)(c), 120.67 FS. HiJ:t-Ory--New
6-26-76.

14-6.16 Motions.
(1) A motion to quash any =mpla.int or
petition may be made on the following g:roun�:
(a) Lack of jurisdiction over the subject matter
or person;
(b) Insufficiency of process or iru.ufficiency of
&ervice of process;
(c) Failure to join in dispensable parties;
( d) Failure to s tate a cause of action because of
failure to allege:
1. Facts sufficient to demonstrate standing as a
substantia lly affected person;
2. fact. sufficient to demonrtrate a prima fac:ie
case for the invalidity of a rule or proposed rule;
3. prima facie factual and legal groun� for
revocation, suspension of a license, permit, or other
right i;Tanted by the department;
4. factual and legal grounds demonstrating a
prima facie right to a license, permit or other right
granted by the department.
( 2)(a) A Motion for More Definite Statement
may be made in the Respondent's Objections and if
the hearing officer finds that it is impossible to
properly frame objections to the initial complain or
petition, he may order that the initial complaint or
petition be amended; and if such amendment is not
made within a time to be designated by the secretary,
the secretary may strike the initial complaint or
petition or make such order as he deems just.
(b) A party may move to strike any sham
matter or any immaterial, redundant or scandalous
matter in any pleading.
(3) A complainant or petitioner may in his
discretion file a written reply to Respondent's
Objections making such motions as those in
subsection 2(b) above as are appropriate and
otherwise replying to the issues raised in the
Respondent's pleading.
( 4) A n y r epl y m ade to Respondent's
objections must be made within seven (7) days after
service of the Objectiom.
( 5) All motions not timely made shall be
deemed waived except th.&t lack of jurisdiction over
the person or subject matter and failure to join
indispensable parties may be raised at any time.
Specific: Authority l 20.53(l}(b)(c), 120.57 FS. Law
Imple�nted 1Z0.53(l)(b)(c), 120.67 FS. Hist-Ory-New
6-26-n,. Amended 9-1•75.

14-6.19 Pleadings in Informal Proceeding,.
Informal proceedings may be commenced by
application in writing, setting forth the name and
address of the person instituting the proceeding; the
name and address of the person or persons against
whom the proceeding is instituted; a concise
statement of all the facts necessary to an
understanding of the situation presented; and a
statement of the relief desired. Matters so presented
may be ta.ken up by the department with the parties
affected in an effort to reach an expedient disposition
without formal proceedings.
Specific Authority 120.53(l)(b}(c). 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57 FS. History-New
6-26-75.
14-6.20 Pre-Hearing Conference; Procedure;
Dismissal of Actions.
( 1) An informal pre-hearing conference may be
held within thirty (30) days after the filing of any
complaint or petition. The conference shall be for the
purpose of disposing of the motions made by the
respondent and the clarifying of issues of fact and law
raised by the pleadings. The secretary shall conduct
the pre-hearing conference. The secretary shall also
decide at the pre-hearing conference, on his own
motion or on the motion of any party whether the
final hearing shall be formal or informal. He may also
accept any stipulation as to the formal or informal
nature of the final hearing which the parties have
reached.
( 2) Procedure
All motions made in
Respondent's ObjectioD.J &hall be disposed of or ta.ken
under advisement and ruled upon within ten (10)
days after argument at the pre-bearing conference.
After the hearing of any motions and if the case has
not been dismissed, the parties shall discuss
informally with the secretary all allegations and
objections for the purpose of clarifying issues to be
disputed at the final hearing. Subsequent pre-bearing
conference may be held where deemed necessary by
the hearing officer.
(3) Any petition dismissed by the secretary
shall be with or without prejudice at the discretion of
the hearing officer. A voluntary dismissal may be
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taken at any time by the initial pleader, but shall only
be taken without prejudice if the written request
therefore is filed with the department prior to the
pre-hearing conference.

witness, will be issued upon the written application of
any party of record in a formal proceeding. The
application for such subpoena shall &tate the name
and address of the witn= for whom subpoena is to
be is.sued, the party on whose behalf the witness ii
expected to testify, and the time and place for the
witness to appear. The department, on its own
motion, may issue subpoenas requiring witnesses to
attend and give testimony in matters pending before
the department. Subpoenas will be issued on forms to
be supplied by the department.
Specific Authority l 20.53(1)(b)(c). 120.57 FS. Law

S�c Authority 120.53(l)(b)(c). 120.57 FS. L.tw
lmplem<ent<ed 120.53(1 )(b)(c). 120.57 FS. Hirtory-N,ew
6-26-75. Amend,ed S-1-75.

14-6.21 Subsequent Formal Pr�ding. The
filing of an informal proceedings is without prejudice
to the right thereafter to institute a formal
proceeding covering the same subject matter.
Furthermore, the department, if convinced that the
matter cannot be settled amicably, may convert the
same into a formal proceeding and process the cause
in due course to final disposition by formal order.
Sp<ec:ific Authority 120.53(1)(b)(c). 120.57 FS. Law
lmplement<ed 120.53(1)(b)(c). 120.57 FS. His:tory-New

Implemen� 120.53(l)Co)(c), 120.57 FS. His1.ory-New
6-26-75. Amende<:i S-1-75.

14-6.27 Witness Fees. Witness fees necessary
and incident to a hearing before the department shall
be paid by the party at whose instance the witness i.s
summoned. No witness fees will be allowed except on
subpoena. Witness fees shall be tendered, if
demanded, at the time of service of the subpoena. In
all cases, the fees allowed shall be the same as those
allowed by the circuit courts of the state.
Speci!ic Authority 120.53(l)(b)(c). 120.57 FS. Law
Implemented l20.53(l)(b)(c), 120.57 FS. His1.ory-New

6-26-75.

14-6.22 Notice of Hearing. Parties to a
proceeding before the department shall receive at
least twenty (20) days notice, in 'Y."I'iting, of the time,
place and nature of any bearing, including the
statutory authority for conducting the hearing.
Specific Authority 120.53(l)(b)(c). 120.57 FS. L&w
Implemented
6·26-75.

6-26-75.

14-6.28 Procedure and Hearings. Except as
otherwise provided in a particular case, hearings shall
be conducted by and before the department as
follows:
(1) The secretary shall call the hearing to
order.
(2) The secretary shall give the title of the
proceeding to be heard, its docket number, and a
brief statement of the issues involved and the nature
and purpose of the hearing.
(3) The secretary shall take appearances of the
parties or their representatives.
(4) The secretary shall call for any motions or
other matters that should be disposed of prior to the
ta.king of testimony.
Specific Authority 120.53(l)(b)(c). 120.57 FS. Law

120.53(l)(b)(c), 120.57 FS. Hutory-New

14-6.23 Co.1duct of Formal Hearings. In
presenting evidence, the complainant or petitioner
shall make his presentation first, then the opposing
parties shall make their presentation after which any
intervenors shall make their presentation. All parties
of record shall have an opportunity to rebut and
respond to evidence and testimony introduced by
cross-examining and introducing rebuttal evidence.
Opening and closing statements may be presented by
all parties of record.
Specific Autho:-ity 120.53(1)(b)(c). 120.57 FS. Law
Implemented
6-26-75.

120.53(l)(b)(c),

120.57 FS.

History-New

Implemented 120.5J(l)(b)(c).
6-26-75, Amended 9-1-75.

14-6.24 Discovery - When and How Made.
Discovery shall be allowed upon request of any party
made during or subsequent to the pre-hearing
conference and shall be allowed in the manner
provided in Florida Statutes 120.58.

120.57 FS. History-New

14-6.29 Official Record o! Hearing. The
official record of a formal hearing before the
deoartment shall be bv official court reporter; a
m�chanical recording d�ly transcribed and certified;
or, the transcript of the stenographic notes taken at
the hearing by a regularly employed secretary of the
department and duly certified as a true and correct
record of said proceedings.

Specific Authority 120.53(l)(b )(c). 120.57 FS. Law
Implemented 120.53(l)(b)(c), 120.57. 120.58(1) (b) FS.
History-New 6-26-75.

1 4-6.25 Postponements, Continuances, and
Extensions of Time. For good cause shown,
postponements, continuances and extensions of time
may be granted or denied by the department. Except
in cases of extreme emergency, requests for
postponements, continuances and extensions of time
must be made at least five (5) days prior to the date
of notice of the hearing.

Specific Authority 120.53(l)(b)(c), 120.57 FS.
La.w
I mplemented l 20.53(1)(b)(c), 120.57 FS.
History-New
6-26-75.

14-6.30 Recommended Orders.
(1) All recommended orders issued by the
department or its designee after hearing shall iru:lude
the following:
(a) the docket number and title of proceeding;
(b) time and place of the hearing;
(c) appearance entered at the hearing;
(d) a concise statement of the issues or the
relief sought;
(e) findings of fact;
(f) conclusions of law;

Specific Au thority 120.53(1)(b)(c), 120.57 FS. Law
Implemented 120.53(l)(b )(c), 120.57 FS. History-N,ew
6-26-75.

14-6.26 Wit n e ss Subpoenas. Subpoenas
requiring the attendance of witnesses or production
of records, files, memoranda and business work files
or products from any place in the state at any
designated place of hearing before the department,
for the purpose of taking the testimony of such
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(g) interpr-e ;ation of adminii.trative rules;
(h) reco=ended penalty, if applicable;
( i) the u l ti mate determination of the
department based on the ,tated findings o! facti; and
conclusirns of law;
(j) the effective date of the order; and
(k) any other informati on required by law.
(2) Each party shall have ten (10) day, from
the date of issuance of the recommended order in
wh.ich to submit written exceptions thereto with the
department. The department may hold a hearing on
e.x:ception filed punuant to this section.

(b) time and place of hearing;
(c) appearance ente.red at the hearlnt;
(d) a concise statement of the issues and the
relief sou�t;
(e) findings of fact;
(!) conclu.&ions of law;
(g) interpretation of administrative rules;
(h) penalty;
( i) the ultimate determination of the
department;
(j) the effective date o! the order; and
(k) any other information required by law.
(3) The ninety (90) day period may be
extended with the consent of all parties.

Specific Authority 120.53(1)(b)(c);· 120.57- P'S.. La•
Im plemented 1 2 0 .53{1)(b)(c), 120.57, 120.69 FS.
Hiatory-New 6-26-75.

Specific Authoz:lty 120.63(1)(b)(c) FS. Law lmplemented
120.53(1)(b)(c), 120.57. 120.59 FS. History-New 6-26-75,
Amended 4-&-78.

14-6.31 Final Orden.
(1) The final order shall b e issued within
ninety (90) days after the conclu.&ion of a hearing or
after the department baa received written and oral
material it has authorized to be submitted i! there has
been no hearing.
(2) ·The fr.aa.l order ,hall be in writting and ,hall
include the followini 11 applicable:

14-6.32 Judicial Review. Judicial review o! any

formal orders or decisioru; issued by the department

shall be as provided by Chapter 120, Florida Statutes.
Specific Authority 120.53(1) (b) (c), 120. 57 FS. Law
Implemented 120.53(1) (b) (c). 120.57, 120.68 FS.

(a) The docket number and title of proceeding;

History-New 6-26-7�. A.mended 9-1-75.
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HOUSE BILL 1580
AS ,-ASSCO iY THE 1979 l£GISUTUR£

A bill to be entitled

1.5

120.57, rlorld• Statutee, 1918 Suppl•••nt, and

l. 6

creating

1.

1.

120.575, Florida Statutes,

provldlnq a 1ep1r1t1 procedure with r1q1rd to
proceeding• Involving 1t1te contracts,

providing tor the applicability of such

11
ll

I)
+:>
co

u

ll

16

rr7
I
1----1

th• SupreM• Court fro• enjoining or staying

aq@ncy action with respect to 1tat• contcacts,
•�ending

1.

120.71, Florida Statute■, 1971

Suppl•�ent, providing that nothing In tho

Admlnl•tratlvo Proclduro Act ahall b• construed

1,

law, providing tor 1evorablllty1 providing an

ll

rr7
::;;:::

prohibiting the dl1trlct court of •PP••l and

to provide an alternative tori.JIii for those

lO

-u
-u

120.68, Florid• Statutes, 1971 S uppl•�•nt,

11

II

)::::,

procedures, adding sub�ectlon (15) to•·

action• In eminent do�aln olaowher• provided by

1ftectlv1 date.

I.I

I. lO

1.11

ll\ ee It Enacted by th• Leq lsloture of the State of rlorldot

14

IL 1•.1/l

7l

M

Soctlon l.

Th• Introductory paragraph of section

120. 57, Florid• Statutos, 1971 Supplo••nt, Is •"•nded to read,
120.57

Ooclslons which att•ct subatantlsl Jnterost1.--

ll ·£xcopt IS provided tor In s. 120.575, the provl1lon1 ot thll
1
n section sh•ll apply In all proceeding• In which tho

l1.i4

J.15

1'1 1ub>tentlal Interests of • party •rt determined by an a9ency.

I.16

JII whenev@r th• proceedlnq lnvolves • dlsput1d l�sue of 1nater\al

1.1'

JOI Unless waived by
COOIJIG, w.,,, I•

._._..J,

all partlea, sub .. ctlon (l) shall apply

�l. ,,,• •••

1!)90

,.1.,10.. ,

I, ..... 1,11"' '••: .... ,, !.!!���'-••• .,,111 • .-,.

1.11

I. 20

Section 2.

l. 21

JI r.re•t•d to r••d1
120.575
(lJ

Section 120.575, Florid• St1tut11, I•

Proc1odlnqs Involving state contracts.

Notwlth1t1ndlng ony other provision of l1w, �he

I.22

l t l UI

provisions of this section shall apply to dl1outts arising

l. 2)

pursuant to tho �rovl1lon1 of part II of chapter 21, ch•otor

1.24

.from the solicitation of bids or the award of• contract·
10 255, :hapter 2871 or any chsptor In Title XXIV, Highways,
1
II !lrldg,.s and Forrlo11

11

1.9

Unless otherwl11 ogr1ed, sub11ctlon (21 sholl epply In

.. 11 other cas••·

1.7

l,enc

ll

fact.

l 1btc

An act relotlnq to th• M■lnlstrotlvo Procedure
Act, •�•ndlnq tho lntroducto�y parogroph of

10

:�a : ��o. fl rot tnqrosud

ENROLLED

HB 1580, rlrst £nqro11•d

(2)

Any bidder, otforor, or contractor, actual or

I. 24/l

Il prosp�ctlvo, who Is 1dveruly 1tfectod In connection wl th the
l
u solicitation of bids or tho award ol • contract shall .e_rote•t•

l!.24/l

should have kno"" of the feet■ giving rise to tho prote■t, but

I.24/5

I • 24 /4
" only to. tho head of tho •qoncy, The prot.,t shall b1
I
16 submitted In writing within 14 days •ft•r such person knows or·

II

ul In no event •h•ll tho .e_rotut be submitted after the contract·

!ti has b en fon,al ly awarded,

lO

(J)

Upon receipt of a tl,oely tiled protot, the aqoncy II.JO

lll head shall, In accordance with agency rules, endeavor to

ll re•olve the luues ralHd by th• protest. tf tho agency head·
l
n and the protestant cannot agree upon a resolution within 14

II. 31

lll days after receipt of tho protest, the agency hud ■hall·

I.))

M the action taken and lnfor.,lng tho protestant of his right to·

l.H

ll forthwith lsauo • d1cl1lon In writing 1tatln9 tho r1a1on1 tor

lll • hurlng,

fo.

copy ot the doclllon shall bo porsonally served

lll upon the protestant or aalled to him by certl!led r,all and

nl .,ailed to all other p_•rtl••·

)0
JI

l. )5

A decision under this subsection -11.)7

■hall bo final and conclu•lve unless a party edversely

a[(oct,d by the decision rtqu,sts I ht1rlnq.

lSSO

COOl►fG• w.,,, 1.- ....-1a tJ.-..,-1, •r,• .,. '•'•''•"• I,.,.. •• 1,11 .. , 1•-: ..... ,, �••• .Jt1,1 ... ,.

I. )9

H"

!'Sl'O,

rirst Enqrossed
14)

�� lSF:O,

If • person odversoly•ffected by tho decl,lon

elects to request • h••rlnq, ho sh•ll tile I F•�ltlon with tho

he•d or the oqency within ·10 doys at�pr rocol:t of tho

•I decision.

Th• petition mu,t state w!th particularity tacts

sutttclent to aho� tl1•t tt1e p•r•or, it •dvec1eiy affected ln

·connection wltt, tt1e sollcttatlon o! �ld!I or the •word of a-

contract·and (acts �u!!lcient to show th•t l,� l• entitled to

11

the per,on requegtlnq the heaclnq and the dlvlslon.

ll

f<Ot.,ted action until a Cina! decision ls rtndored.

15

agency head ,hall request the as,lgninent ol • hearing ottlcer

11

Th• he1rln7 oltlc•r 1hall conduct the hearing under th•

ll

�

Tho hoorlnq 1holl be conducted under

the provision.! o! .s. 120.57, unltss the agency head elects to

10

<..O

tho relit[ ro9ue,tod.

,

1•

16
11

use th• hearing provisions of subsection (5) and ,o not!tlu
If •

h•arlnq ls reque,ted, the agency ohal I not procud wlth the
(5)

In hearings conducted under this ,ub,e�tlon, tho

by the dlvlalon within 10 days after recolpt of tho petition:

provl!lon, of s. 120.571 ucept that,

1'

lO

(•)
(bl

Th• h••rlnq otflcor shall t,suo• final order.

Tho final heartn1 •h•ll be commenced within 60.

ll

deyo of th• rtllng of the request tor• hearing otflcer.

ll

for a period not to exceed 45 days

ll
ll

!l

l6

f77
I
N

n

1

(cJ

�ny party adversely offectod by th• hearing.

provisions of•·
ldJ

120.68.·

Tho hearing officer fflay 1rant a motion to dlsml•s

JOI or a �otlon tor summary j�dgment, on such q:o�n1s as 8r1

JI

I.4)

1.44

l. 45
l. 46
1.47

l. 48

l I l us

·1sso
CO0IHC.: "••'• i" ... ....a.,....._,._,,,.•'•'•'•''•"• f,.,. ,.;,,1,.., '••: .... ,ii, �_{_ue eJ111;,1.,.,.

l.S1

1.53

Th• heeC"lnq off leer" 1hall reoulc• t:-., approv,l ot.

"'hlch has th• •fftct of postponing the schedule<! date o! tht

hearln9_;

(�)

1.0

11.48/2

are unov•llable, or for any other conpelllnq ruson.

(t)

JI the "qency heed !or any ,notlon or stloul,tlon �,· th• a91ncy

1.41

discovery cannot bo essentially comp!oted, usentl•l wltnonos

In hit judgment,

•ppl I coble.

1.'>10

lt.H 'I

If,

provided In the florid• Rul,s of Civil Procedt:r1 end which ,re

11.)9

However, th• hurlnq officer Olay extend tho 60-day time period

lll officer'• rtn•l order Is entitled to iudlclal review under tho
11

l I I us

rl r,t ingross-,d

Hot loss thin 14 days prior to tho •�ard oC any

contract covered by the provisions oC this section, th• head

ot tho aqency shall notify ••ch bidder by cortl!led mall or by

10 personal 1ervlce o! hli intention to 111kt the a1,:ard and shall
1
11 .stat!t to whom the award lt to be 1nadt. The notlca 3hall •lso-

ll

ll

1'

ll

16
11

II

1

lnfor., tho bidder oC hla right to protest tha a.1
· rd and tho

procedure, to b• followed and shall stat• tho date the award

will ba mad, If no frotut, are received.
(71

When an agency l1 headed by I coll,clal body, tho

dutle, 01sl qned to tho hud of tho agency undor thl• section

,nay ·;• delegated to th• tJl'.ecutlve d I rector of tht 19tncy.
(8)

Ho court •hall have authority to enter any order

191 "'hlch would have the •ttect ot enjoining or atavlnq any

lOI proceed Ing undor subsection (5) •.

ll

Sectlon ).

The provt■lon• o! section 2 of this •ct

lll shall not •pply to any cl•l• or dispute to which, •s of tho

lll offectlva date of thla •ct, • hoarlnq otllcor hu b01n

Jl.54
llilu1
I. 55

I. 56

l I l UI
I. 57

I. 58

jl.59
I. 60
I. 61
I. 6 2

l I l u•

I. 6 J

I.6)

I. .;1

l•I •••lqned or the aqoncy haa l•suod 1n ordor lnc!leatlng that the

ll.6S

l6

Soctlon 4.

ll.•E

ll

120.69

lll agency hood or • 01ember ther•ot •h•ll conduct tho h18rlnq.

lll rlorlda Stotutu,
nt

(151

Subsection 115) .11 addod to uctlon 120.68,

1918 Supple01tnt, to ruda

Judicial r,vlow.--

�otwlthstandlnq any provision or ��I• section,
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Nothlnq In this chapter ,hall be con1tru1d to

repeal any provl,lon

ot

tho florid• Statute• which qrants th•

I. 74

I. 75

Ill jurl1dlctlon to condor declaratory judqment• under the

I. 76

Ill provl1lon1 of chapter 86,
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(2)

Nothing In thl, chapter shall be construed to

Il provide an al ternatlvt: !ocU'I\ !or those actions ln eminent
l
16 dom.aln elsewhere provided by l•w.

II

Section 6.

It any provl•lon of this act or thy

I. 7 7
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I. 78

I. 78

lll appl lcatlon thareo! to any parson· or clrcunstanc• ls held

I. 79

�I shall not affect other provl,lons or applications ot the act

I. 80

19I Invalid,

It I• tho l19l1latlve Intent that tho Invalidity

21 which can be qlvon oUoct \llthout tho Invalid provision or
1
ll appl !cation, and to this and the provl,lons ot this act are
lll declared severable,
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Soctlon 7.

Thi• act shall take ettect Julr I,

1979.
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1. 72

l I l us

101 rlqht to a proceodlnq In the ci rcuit court In ll•u of an

Ill ad11lnlHratlve heorlnq or to dlvut tho circuit courts of
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Circuit court proc1odlnq•1 declaratory

judqM1nt•1 eminent domaln.--
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VETO MESSAGE FOR HOUSE BILL 1580

STATE OF FLORIDA
OFFICE OF GOVERNOR BOB GRAHAM

F \LED

JJH

29 \ \

O?. PH

'19

�/

SECRE�Y OF STATE

June 29, 1979
Honorable George Firestone
Secretary of State
The Capitol.
Tallahassee, FL 32301
Dear Mr. Secretary:
By the authority vested in me as Governor of Florida
under the provisions of Article III, Section 8 of the
Constitution of the State of Florida, I hereby withhold my
ap?roval of and transmit to you with my objections House Bill
1580, enacted by the Sixth Legislature of Florida under the·
Florida Constitution, 1968 Revision, during the regular session
of 1979 and entitled:
An act relating to the Administrative
Procedure Act; amending the introductory
paragraph of s. 120.57, Florida Statutes,
1978 Supplement, and creating s. 120.575,
Florida Statutes, providing a separate
procedure with regard to proceedings
involving state contracts; providing for
the applicability of such procedures;
adding subsection (15) to s. 120.68,
Florida Statutes, 1978 Supplement,
prohibiting the district court of
appeal and the Supreme Court from
enjoining or staying agency action
with respect to state contracts;
amending s. 120.73, Florida Statutes,
1978 Supplement, providing that nothing
in the Administrative Procedure Act
shall be construed to provide an
alternative forum for those actions
in eminent domain elsewhere provided
by law; providing for severability;
providing an effective date.
One of the major aims of the Florida Administrative
Procedure Act (APA) �hen it was enacted in 1974 was to achieve
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Honorable George Firestone
June 29, 1979
Page 2
unifor.r,ity in agency proceedings.
§120.72, Florid2 Statutes.
However HB 1580 would set up separate procedures for handling
disputes involving the solicit2tion of the bids and the award
of contracts. Consequently, HB 1580 would thereby generate an
unrel2ted and unreconcilable set of procedures for resolving
a particular kind of dispute. The proliferation of divergent
sets of procedures would weaken the AJ?A.
I an aware of the delay in acquisition of state purchases
that nay result from requests for hearings under the AJ?A.
HB 1580 would allow not only actual bidders, but also
"pros?ective" bidders to del2y state pu::::-ch2sing by invoking
a cumbersome procedural alternative to existing AJ?A processes.
Agency proceedings should be expedited, not protracted.
HB 1580 would precipitate interrr.inable and costly APA contests
to the detriment of agencies, litigants, and the taxpayers of
Florida.
Serious doubt exists as to the constitutionality of
the provisions of HB 1580 that purport to limit the appellate
jurisdiction of the Florida Supreme Court, and the District
Courts of Appeal. iiB 1580 also contains a highly suspect
provis1on which would deprive the courts of their constitutional
prerog2tive to issue all writs necessary or proper to complete
the proper exercise of their jurisdiction. Article V, Florida
Constitution (1968).
For the foregoing reasons, I am withholding my approval
of House Bill 1580, Regular Session of the Legislature cor..rnencing
on April 3, 1979, and do hereby veto same.

Governor
RG/gpc
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June 29, 1979
House Bill 1580 should be vetoed because it gives con
trol of the bidding process into the hands of any bidding
contractor who may be inclined to prevent a competitor from
securing an immediate award of a state project.
The proposed
amendment, in essence, gives an automatic injunctive power
to the private contractor far greater than that present+Y
vested in judges of the circuit courts.
(1) The bill would require the Department to wait to
award its contracts an additional month beyond the present
time required to determine the lowest �esponsible bidder.
This additional limitation, without a potential protest, ex
ceeds the standard 45 days within which a contractor can
be held to his bid.
(2)
Contractors willing to take a smaller profit
margin for an immediate contract award could be frustrated
by a contrived protest. The special opportunity would be
lost to the contractor and the state would lose the benefit
of the lower bid.
(3)
By the mere passage of time required to resolve
an imagined protest, the logistics of readvertising and re
bidding will add at least six to nine months and possibly
as much as a year to the process with attendant inflationary
increases.
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To Honorable Bob Graha�
Governor
June 29, 1979
Page two

(4) The bill adds no supplemental legal protections
not already available to a contractor with legitimate con
cerns, but it provides a temptation to extort legal settle
ments rather than incur the irreparable cost incre�ses due
to the passage of inevitable delays.
(5) The present status of contractor complaints
under the Administrative Procedures Act has been thrashed out
to a workable concept. This new law will only provide more
opportunities for lawyers to prevent the timely and efficient
impl��entation of the state's transportation program.
i-v""NR: SW
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DEPARTMENT OF GENERAL SERVICES PROPOSED RULE
lJA-1.06
(1)

Vendors and Suppliers.

All Firms Doing Business with the State in the Purchase
of Commodities Shall be Registered with the Division of
Purchasing.

(2)

Di.vision of Purchasing Authorized to Remove Vendors and
Suppliers from Mailing Lists.

���--A§eR6tes-te-Re�eFt-aRy-Vie+at+aR-ef-b8RtFaet-te-tRe-9+v+s+a�
af-Ptjl'ERaS+R�-.
ill_!?.�E u t e �(4)

Default

(�4) Director of the Division of Purchasing to Report Removals
to the Executive Director of the Department of General
Services.
(1)

All Firms Doing Repetitive Business with the Agencies of
the State of Florida in the Purchase of Commodities in
Excess of SZ ,5UO Shall Be Registered with the Di vision of
Purchasing - All firms doing business with the State on a
repetitive basis for the purchase of commodities defined
in Section 287.012, Florida Statutes, in e:,;cess of S2,500
shall be registered with the Division of Purchasing on forms
available for that purpose.
The Division shall determine the adequacy of the firm's
resources, and service reputation.

when the firm is

approved as a supplier a Vendor Registration Numoer will
be issued the applicant for retention until further notice
by the Division.
The Vendor Number shal1 thereafter appear on all Did
documents submitted to any State agency for identification
purposes.
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(2)

Division of Purchasing Authorized to RemovE Vendors and
Suppliers From Mailing Lists - The Division of Purchasing
shall be authorized to remove from the mailing list of any
State agency the name of a vendor or supplier for reasons
of non-performance, failure to respond to three consecutive
bid invitations, or other pertinent factors deemed reasonable
and valid.

Any attempt to influence an award shall be a primary

justification for removal of a vendor from a mailing list.
�3i--A§eAE+es-te-�e�e�t-AAy-¥tB+dtt0A-Bf-G8AtFdEt-t0-tAe-9+¥t5t0A
0f-Ptil"EAd5tA§---A§eAEteS-SAdt+-Fe�eFt-t0-tAe-9+¥t5t0A-0f
pij�EAdStA§-aAy-St§AtftEdAt-Vt0tdtt0A-8f-d-E0A�l"dEt-0y-a
VeA801"-0F-Sti��+teF�--��eA-SijER-A0ttftEdtt8A,-tke-9t¥t5t0A
�ay-dijtA0Ftle-tAe-a§eAEy-te-Fe�e¥e-Sij€A-¥eA60F-0F-Sij��+teF
,�e�-ttS-�atttA§-+tst-dA6-A0ttfy-dtt-d§eAEteS-t0-Eease-aetR§
9ijStRess-wt�A-5ijEA-¥eA66F-0F-Sij��tteF-f8P-SijEA-tt�e-as-Ae
aeelffS-ReEeSSdl")'.

(3)

Disputes_- Any_actual_or_pros�ctive oidder who diS£Utes the
reasonaoleness�_necessitvJ_or_comoetitiveness_of_the_terms
and conditions of an Invitation to aid or Reguest_For Pro£osal
issued_by_a State_a_gency__must file_a £rotest_in the_form of_a
�ition_in_com2liance_with_the a3encr_'_s_rulesJ _with the a_ge�cr' s
Purchasin_g Office_within_ten ctavs_after such bidder_knows or
shoul ct have known_of_the_facts__givin.9 rise_thereto.
Any__actual_or £ros2ective_oidder_who_dis£utes_the_oict_selection
and_contr�ct_award_recommendation of_the_Did evaluation
committee_must_file_hiS_£rotest_in_the form_of a �tition_in
comol iance_wi th_tne_aqency' s rules J_with_the_a_gency' s_Purchasin.9
Office_l'lithin ten da�_after_such_bidder_knows_or should_have_know�
of the_facts __givin_g _rise_thereto.
(a) __ If_the_Qrotest_is_not_resolved_by__mutual_a_greementJ _�Q
no_dis£uted_issue_of_material_fact_is_involvedi _!h�-�.9��El
He d d Shall_deSi_9na te_ d _he d r i n_9

56

0

f f i Ce r_ w 11 0_ S )1 d l_l_E...Q�Q!:!E!

H-2

a .Eroceed in51. o ursua n t_to_ Sect i on_l 2 0 . 5 7 ( 2 ) _,_ F l o ri a a_ Statutes ,
and_ao_p_ licab l e_a_ge ncy_rules . __ Such desi qnated_hea ri n_g_o ffice r
sha l , _co n side r_the_ _p_ e ti t io r, _ana_ 1 s , ue_a_not ; c e _of_ i n f or ;;i al
_p_roceedin.9 statin_g_his_oecision_and a_summary_of_the factual,
le_9a l

d nd

_

DO l

i C}'.__ iJr OU n d S f Or_ S UC h_de Ci S i On . -- SU Ch_n Ot i Ce_ 0 r

decision shall_also state a_time_and__p_lace_for_affecte�rsons
to present eviaence_and ar3ument_on the issues_unaer_consideration.
If_objections_and_arauments are_offered_in_o_p__p_osition_to the
D eoart 1� ent ' s action and_are_o verr uled_by the heari 11 _g_off i cer...,_a
w r i tten ex c> l anation sh il l l_ o e__p_ ro vided_ tl y_the hearin.9 officer _
wi th i n seven_aa ·1 s_fro r;i _the_con clusion_of the infor ;n al_.12..!:: oc eeain .9 .
The_desionated_hearinu_officer' s_notice_of_decision_statin_g_the
a.9encv ' s_ i ntenaea_action_and_: he_ factual . _l eaal_an a_ polic v _ _grounds
for the action_, _or...,_in_the_event_oojections_ana ar_guments to_the
� ency ' s int e nde a action are_o f f ere�-th e n_the_ 11 e arin_g_ o ff icer ' s
or�er followin_g_consideration_and_accept��ce or rejection of_such
ar.9 um ent s_and_obi e c tion 2.....,._s 11 a l l [) e_ f ile cJ _ \·I ith the_ a.9ency_he 1 d , _
who sha l l then_ent er a_ final_o r a er_in_co m o l ia nce_ w it ii t 11 e _a_g ency ' s
rules_of procedure.
_(___
o_) l_f the _p_etition_of the_orotestina_oiaaer_raises a di�utea
issue of material fact_,_the__p_etition_shall_ue referred_to_the
D i vision_of A a ;;i in i strative H e arin a s_f 0 r_ f u rt h er_.12..!:: o cee d in a s .
T ne_time limits_in_which__p_rotests ,nust_be_ f i l ed_may__oe_altered
bt_s_p_ecific orovisions_of the_Invitation_to Jia_or_Reguest_for
Pro£os al_document . __P r.otests_ not filea_ w i t 11 in the_a.2.P licab l e
limit are waived.
In_the_event_of_a_timelv_orotest_in_comoliance_with_these_rul�s.
t 11 e_De.Partm ent_shal l _not _.Proce e l1 _ f urt ;1 er_ w it 11_t 11 e_so l icita ti on
o r_ w ith the aw a rd _of_t h e_cont r J ct_ i n_issu e --'- until _su ch_ u is o u t .c
is_resol ved _ b }'.__ final _a3 enc y _ act ion_co ns i st e nt_ ..,, i t i1 _these _ru l es
unless_the_A_gency_Head_makes_a_written_deter�ination_that_awara
of_the_contract_without_delay_is_necessary_to_avoid_an_i����i!!�
dan_2er_to_the_publ ic_heal th ...1. _safetz_and_1vel fare . __ In_.?.uch_event,
such_written_ctetermination_shal l_recite_with_£articu!!!!!t_!��
facts_ under lz. in _g_such_ f indi n _gs_ an a_ sh a 1 l _cons t 1 tut e_ f!.':1.!!
d _9 en Ci'._ a C ti On

57

H-3

RESULTS OF SURVEY OF OTHER STATES

State

California

I l l ino is
CJl

co

Maryland

Michigan

Missouri

Contract
Bidding
Dispute
Specifically
Covered by
APA

State
has an
APA

Court System

X

: I
I
I

I

X

X

X

X

Agency Rules Relating
to Contract Bidding
Disputes

Contract Bidding
Disputes Covered
Otherwise

Opportunity for
Hearing Provided
Under General
Provision of APA

I

I

I
I

I

I

I
I

I

I

Bidder may appeal to
Office of Procurement,
then to Dept. of
Administrative Services
head

I

DGS rules set procedure
for resolution of bid- I
ding disputes: pratest I
purchasing bureau; appealJ
to Sec. of Gen. Services;
appeal to proc. app. bd.
Highway Dept. Procedures

Office of Administration
resolves disputes

:t>
-0
-0

rn

z

t::J

X

New York

X

I

Office of General
Services and Comptroller
General resolve disputes

Dept. of Administrative
Services rules establish
protest procedures
Dept. of Gen. Serv. has
rules of procedure for its
contracts (DOT does not
have rules)

